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DI8TBICT OF NEW-YORK, m. 

BE IT REKIEMBERED, That on the thirtieth day of Xovember, in tlie 
thIrty-Afih year of the Independenee of the United Sutea of Ame* 
riea, IiAAO KiLiY of the mid diatriet* hath dopoaited in thia ofliee 
the title of a book, the riffht whereof be elaima aa proprietor, in the words 
and flfurea Ibllowingi to wit : 

** Koporta of Caaea Argoed and Determined in the Supreme Court of 
** Jttdiektnre of the State of Vermont Commeneing with the nineteenth 
" eentury* VoL II. To be continued. By RoyallTvler, A. M. Chief Jodf^ 
of the Snnreaae Court. Mena et animus, et eonstliom, aententia eivitatis 
poaita «at in legibua. Ut eorpora nostra sine menta, aio eintaa aine lege, 
** suia partibna ut ncrria no aantuine et aembi'ia. Uti non potest Gio. pro 
**aMnliQk 

Iw C01iF0«MtTT to the act of the Congress of the United States, en- 
titled, ** An not for the oneoungement of learnings by aceoring the eo^des 
** of mnpa^ ohana and books, to the authors and propnctors of sneh eopbs, 
«<d«iing the tisaoa therein mentMaedi" and abo to an net, entitled, ^'An 
** nss, juppl^mentorr to nn no^ entitled, an aet for the eaeonragement of 
<« learning, by soennaig the eopiee of maps, eharU and books^ to the anthors 
** awd pre p tie t or s ef tneh eopi e^ during the timea therein mentiooed, and 
** exteskdlnc the benefito thereof U> the nrta of deaignmc engraving and 
^* etching MSlerieal «nd other nrints.** 

CHAIOJES CLINTON, 

Clerk of the IHstriet of New.Tork. 
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Oases 



DETERMINBD IN THE 



^tJI»l(£ME COURT OF JUDICATURE 

OF tAB 

STATE OF VERMONT. 



JUTLAND COUNTY, JULY ADJOURNED 

TERM, A. D. 1802. 



JOJVjTffJJV AOBIJ^SOJV, CAief Judge. 
nor ALL TYLER, } ... . , . 
^T£PJI£JV JACOB, 5 •^•♦'•'«»' '^"'^f- 



• 

Stephen Windover and Joseph Hopkins, 

Appellees, . 

against 

John Robbins, Appellant. 

THE plaintiffs, as merchants trading in company, An action will 
declare in trespass on the case, that at the city of vi^^VnToney 
J^eW'Yatk, on the 27th of JVavember, 1795, one ^^^^ i^„ten?lSd 
James Robinson was indebted to them in the sum of *^ «"»*>^ **^™ 

to obtain on a 

144/- 2tf. 1 Irf. Nev)' York currency, balance due fh)m credit, mer- 
said Robinson^ on account of goods, Sec. sold ' to gpea into pot- 
Mm. That Robinson was then, and ever since hath ^^^^^ ^|[i.^ 
been,' a bankrupt, which was unknown to the plain- ^^"^^^j 
tiflFs, and well known by the defendant. That the otA any view 
defendant conspiring with Robinson to defraud the ledf^ of th» 
Vol. II. 1 ^^"^^^ 



2 HUTLAND COUNTY, 

Windmrer and plaintifis, and to procure the plainti& to sell to 7?d- 

r. 



H '■•!>'. >in»- 



binson on credit, goods, wares, and merchandise, to 
the amount. of 610/. 11^. lOrf. JVew-Yark currency, 
did advance Bohinson, as of his own proper moneys, 
die sum of 320/. of the same currency, with intent 
that Robinson should be able to pay the plainti& the 
sum due to them, and to purchase of them goods to 
the amount of 610/. 11^. lOd as aforesaid, the resi- 
due of said 320/. going in part and prompt pay- 
ment towards said goods. That the said James Ro* 
binson^ conspiring as aforesaid, on the 20th of No- 
vember^ 1795, did, in the said city of New-York^ 
apply to the plaintiffs to vend him goods to the 
amount of 610/. lU. lOd and did then and there 
promise and offer to advance the plaintifis, in hand, 
32('/. as aforesaid, to pay the above balance of 144/. 
2s. 1 \d. and towards the amount of the goods so to 
be sold, on condition that the plaintiffs would give 
credit and a day of payment for the remainder, or 
balance to be due for said goods, &c. amounting to 
the sum of 434/. 4^. 9d. of the same currency, equal 
in value to the sum of 1,086 dols. 84 cts. of the cur- 
rent moneys of the United States. Whereupon the 
plaintiffs, deceived by the conspiracy and fraud of 
the said Robbins and Robinson^ did sell and deliver 
to the said James Robinson^ goods, wares, and mer- 
chandise, to the said amount of 610/. 11*. lOrf. 
and the plaintiffs then and there received of said 
James Robinson the said sum of 320/. in full dis- 
charge and payment of said balance due them 
upon said former account, amounting to the said 
sum of 144/. 2s. 1 \d. and in part payment of said 
sum of 610/. 11^. lOrf. and did then and there credit 
the said James Robinson for the balance then due, 
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JULY ADJOURNED TERM, 1808. 3 

amounting to the sum of 434/. 4^. 9d. as aforesaid, Wimiover and 
to be paid to them when he the. said James Robinson *%. "* 
should be thereto requested. And the plaintiffs in _^^*'"»- 
fact Say, that the said James Robinson^ conspiring as 
aforesaid, and In pursuance of the fraudulent com- 
bination witk the defendant as aforesaid, having so 
received said goods, 8cc. of the plaintiffs, then and 
there forthwith delivered the same to the defendant 
for his the defendant's sole use and benefit, and that 
the defendant then and there forthwith received the 
same, and hath converted them to his own proper 
use. And the plaintiffs in fact further say, that the 
said James Robinson has never since been able to pay 
to them the aforesaid sum of 434/. lis. lOrf. JVew- 
York currency, nor any part thereof, although often 
thereunto requested and demanded. Wherefore the 
plaintiffs say, that by the fraudulent and deceitful 
conduct of the defendant, combining and conspiring 
with the said James Robinson^ they have been in- 
jured, ad damnum^ 2,000 dollars. 

General issue joined, and put to the Jury, 

In support of the declaration, the plaintiffs' counsel 
offered to show in evidence the confessions of Jame^ 
Robinson to profve the conspiracy. 

The defendant's counsel objected. That James Ro* 
bhtson was not a party to the suit ; and if he were, 
his confessions ought not to prejudice the defendant. 
That if it should be understood to have been the de- 
cision of the Court, that Robinsori^s acts or v/ords 
were admitted in evidence to chai^ the defendant, 
it would follow that a plaintiff might hereafter main- 
tain an action for the most aggravated fraud against 
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ynndnr^ and the moSt honest man, merely by coupling him in hia 

^v. ^* declaration with a villain, and showing the confes* 
Rpbbins. gj^j^ ^£ ^g l^|.^gj. |.Q charge the former. 

In an action of Sed per Curiam. This is an action of deceit in. 
ton of a con- nature of a conspiracy brought agaiost Jofm Bobbins^ 
w^^tchlT^ and James Robinson is alleged to have been his agent 
^cf^^in^l in the fraud- The uniform practice of the Court in . 
fi^dcwnotbe similar cases has been, to call upon the plaintiff to 
evidence to the show a privity between the defendant and the person 
▼lt7 between' Qouplcd with him in the fraud. The Court will de* 
fc"d!!Ilf it fitJi <^ide whether this be sufficiently proved, or not 

wtilSctiOT *of ^"^'^ *^ ** proved, th^ confessions or acts of tjie al- 
the Court. But legcd agent in the fraud cannot be admitted* At 

when proved, i«* « #•• nr^f. 

the most li- {H^sent, therefore, the confessions of Robinson canned 
^u be allowed ^c shown to the Jury. Let tlie plainti& proceed to 
LdurSd"* prove the privity, and when shown to the satisfec- 
eonfesniona of ^q^ of thc Court, the most liberal latitude will be 

the particeps. ' 

allowed in the proof of the conduct and confession 

of Robirison as a particeps. 

t 

On the trial by the Jury, it appeared in evidence^ 

That on the 27th of November, 1795, James Ro- 
binson, then a bankrupt, was indebted to the plaintiffs 
144/. 2s. 1 Id. New- York currency. 

Tliat in October preceding, the defendant, then an 
inhabitant of Rutland, observed to Messrs. ffil- 
loughby &f Miller, that he could procure goods at 
ten shillings on the pound, if he dared to risk some^ 
body^ When requested to explain, he said, after 
some hesitation, perhaps it is by letting a man have 
money to establish a c;^dit at the different baAks. 

That in November, 1795, the defendant and«^i9^^ 
Robinson^ long known to the former as a banknyytj^ 
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went to the city of New-York in company* The de* Wmciofw mA 
fendsuit there told a witness that be had concluded ' v.^ 
to let Robinson have 1,500 dollars, and that he was ^ 
|o have 100/. as a premium, and double the amount 
VX goods as his security. 

On the 27th of November^ 1795, Robinsouj by ad- 
vancing to the plainti& 320^ Nrw^ York currency^ 
extinguished the debt of 144/. lis. 2d. then due, and 
the balance was passed to his credit on amount of 
goods and merchandise sold and delivered to him at 
that time, the invoice of which footed at 610/1 11^ lOcL 
aj(id after deducting the credit, balanced in favour of 
the plaintiffs, 434/. 4ff. 9d 

The goods were packed, and die bales marked 
/• B. Before they were removed, a ball of sale from 
Robinson to the defendant was endorsed upon the in« 
voice. When the bales were shipped, they were de- 
livered to the defendant, who with chalk, to the ini« 
tials of /. R. added obbins. They were conveyed by 
the defend^^t to Clarmdonj Rutland County^ andex- 
|K>sed for sale in a store occupied by Robinson osten- 
sibly as his property ; but the defendant officiated as 
his clerk. 

A dispute soon happened between Robinson and 
the defendant on account of the former paying sim- 
dry debts from these goods. In their altercation the 
defend^uit stated the contract between them, viz, 
" that he and hb hprses were to be at the service of 
Bobuison from October j 17*95^ to thg|||;fay following; 
that he was to receive 100/. lawful money, and to 
have goods pledged for his security ; that he had ad- 
vanced 1,500 dollars ; and they had further agreed 
that the goods purchased by Robinson in J\/hV' York 
kovd the plaintii& and others, amounting in value, at 
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Windovcr and the JVewYork prices, to upwards of 6,000 dollars: 

Hripkins rill 

V. should be pledged with him ; conditioned, that if 

"'^ h'obinsoffi, by the 20th of May, 171/6, paid the 100/. 
and repaid the 1,500 dollars, with ail expenses and 
incidental charges, he was to surrender his lien on 
the goods ; otherwise they were to become his abso- 
lute property." Robir;Son did not deny the contract, 
but complained that it was a hard barg-ain. An ac- 
commodation then took place. The defendant gave 
Sobinson 500 dollars, w^ho relinquished all claim on 
the goods. The defendant took them into posses- 
sion, and converted them to his own use. JUobinsan 
the next day absconded the State. 

The only points in defence were. 

That as the plaintiffs, diu*ing the whole transac- 
tion, never had any view or even knowledge of the 
existence of the defendant, it could not be intended 
that they parted with their property through any re* 
liance upon him. 

That the defendant's loaning money to James Bo- 
binsortj to buttress his declining credit, so far from 
being a fraudulent, was a lawful and meritorious act; 
that this was frequendy done by the fairest merchants^ 
and often operated a substantial benefit to creditors 
by saving a failing trader from bankruptcy. In sup- 
port of this the defendant's counsel cited 2 Burr. 
Bep. p. 933. Foxcrafi et al. jissignees of Sutter- 
thwaitej bankrupt^ v. Devonshire et al. wherein Lord 
Mansfield^ in delivering the opinion of the Court of 
King's Bench, observed : " A notion, * that lending 
money to traders, knowing them to be in dubious, 
. tottering or distressed circumstances, upon mort- 
gages or liensy is fraudulent, and consequently the 
contract void in case a bankruptcy ensues/ wouJh} 
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throw all mercantile dealihs: into inextricable con- Wmdowr and 

, . , Hopkins 

fusion. Men lend their money to traders upon ▼. 

mortgages or consignment of goods, because they '-- 

suspect their circumstances, and will not run the 
risk of their general credit." 

Tyler, Assistant Judge, in charge to the Jury, laid 
it down as settled, that where ji. and B. combine to 
defraud C. of property, and it is carried into effect, 
though ji. should keep concealed from C. during 
the whole transaction, and B. should be the active 
partner in the conspiracy, yet the fraudulent combi- 
nation being proved to have existed between them, 
^. shall be charged in damages ; for it may appear 
that the summa ars of the covin was to secret A. 
from the knowledge of C An adverse doctrine 
would lead to the conclusion, that the grossest fraud 
might be practised and fully proved in our courts of 
justice, and the law be found inadequate to relieve. 
But the arm of the law is not shortened, that it can- 
not save, and courts and jurors will with eagle eyes 
trace fraud through all its secret and crooked paths, 
and render both the. agent who appears, and the 
prime mover who plots in darkness, amenable. 

The case cited, from Burrow y addressed to the 
Court, but read in presence of the Jury, he declared 
to be not in point. 

The defendants in that case had honoured certain 
bills and drafts made upon them by Satterthwaite. 
Afterwards, effects of this bankrupt came into their 
possession by his assignment, which they sold and 
converted into money ; and the question was, whe- 
ther this money should become the trust property of 
his assignees, or go to remuAerate the defendants for 



V. 

RobbiiiA. 
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WindoTer and the bills and drafts they had accepted and paid, tt 
^^ ^" appears, that these bills and drafts were accepted an4 
paid by the defendants before the commission of ^ 
bankruptcy, which was in August^ 1752. 

The defendants were to receive merely the amount 
of what they had advanced with the customary com- 
misbions. Some secret acts of bankruptcy commits 
ted by Sattertkwaite^ about ChmttnaSj 1751, wer6 
attempted to be proved by the plaintifi^, which 
" overreached the consignment of the goods, . the 
sale of them, the receipt of the moneys Sm* whicH 
they were sold, and likewise the time when the de* 
fendants advanced the moneys to the use and order 
of the bankrupt ;" and the fraud attempted to be 
charged upon the defendants was this, " that they 
were privy to Sattertkwaite^s insolvency, at the time 
when they advanced the money \o discharge his 
bills." But all this was done away by counter proof; 
it appearing, that if any of these secret acts of bank- 
ruptcy existed, they were done away by his agaifi 
appearing publicly as usual, and continuing so to do, 
until August^ 1752, when he stopped payment, and 
the commission was taken out. 

If such secret acts of bankruptcy in Satterthwaite 
had been proved, and within the knowledge of the 
defendants, it is probable the decision would have 
been adverse, and the transaction amounted to a 
fraud in law, at least ; or if tfie consignment of the 
goods, the sale of them, the receipt of the moneys 
for which they were sold, and likewise the time when 
the defendants advanced the moneys to the use and 
order of the bankrupt, had all been subsequent to 
the taking out of the commission of bankruptcy^ 
the question must have turned upon the validity of 



Ro}>bin«. 
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payment, under the act of 19 Geo. IL c. 32. without Windover and 
tioticing several other pohits mooted by the learned "v. "* 
fcounsel. The question decided in that cause was 
dimply, whether payment of bills to support the credit 
of a declining trader, without notice of bankruptcy^ 
be fraudulent. 

We should not consider it so here, for the la^ 
should always aid rather than discountenance the 
social virtues* 

But does the case, or the reason of the decision, 
apply ? Here is a premeditated yrawt/ in fact y of the 
grossest nature, alleged. 

It is in proof that the defendant Robbinsy a few 
weeks before the plaintiffs vended their merchandise 
to RobinsoTij declared his intention of defrauding 
somebody. He isaid he could obtain goods at half 
their real value. He detailed his iniquitous scheme, 
which was by loaning money to some one who might 
thereby obtain a credit. He did not indeed say he 
intended to loan to a bankrupt, but he described 
him as an unresponsible man ; for he added, *' if he 
could venture to trust somebody." 

He had been long and familiarly acquainted with 
Robinson, and knew he was bankrupt. He accom* 
panied him to New- York. He advanced him 1,500 
dollars, part of which money it is not contended 
was paid by Robinson to the plaintiffs, and was the 
inducement for them tb give him a credit to a large 
amount. Before the goods purchased by Robinson 
were removed from the plaintiff's store, this deifend. 
ant took a bill of sale of the whole invoice. When 
the property is shipped, the defendant takes it into 
his possession, and marks his name upon the pack- 
ages. Under hie care the goods were transported to 

VoK. II. 2 



Robbins. 
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Windofer and Ctafendon. They were, it is true, exposed to sale m 

the store occu]Med by Robinson; but the defendant of- 
^ ficiated as clerk, and evidenced his interest in and 
control over the property- , by restraining his ostensi- 
ble principal from applying any part dT them to the 
payment of his debts. A dispute happened, and 
terminated ki a final accommodation, by which Ro- 
binson^ in consideration of 500 dollars, relinquished his 
claim to the whole merchandise in the store, which 
included not only the goods purchased of the plain- 
tiffs, but other goods to the amount of more than 
6,000 dollars, obtained by Robinson in the same 
mode and time from others. The defendant took 
possession of the whole, and Robinson immediately 
abMZonded. 

Does the case read from the English authority 
apply? By advancing money to James Robinson^ 
wus the defendant engaged in the laudable business 
of loaning his money to support the credit of a de- 
clining trader without notice of any act of bank- 
ruptcy ? 

Verdict for tiie plaintiffs, 1,556 dols. 58 cts, 

Darius Chipman and John Cooky for plaintiffs. 
Cephas Smithy Chauncey Langdon^ and Smith 6? 
Prentice^ for defendant. 
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V. 

Witvlnver and 

John Bobbins "**•'''"»•' 

St£PU£N Windover aod Josepm Hopkijks. 



MOTION for new trial- . wbc» m ic- 

The deienddnt m the precedu^ cause moved for brouj^htHf^umst 

a new trial ; stating, f ;,p-a %X 

Fir$t, That some of the Jurors of the Jury who ^"» '? ^*^« **«• 

•^ claratiofi as ft 

tried the cause, after the cause was submitted to p:micer>8, it 
tlum, witnessed or related to others of the panel to the gtn* r.a 
certain matters and things in relation to the issue not i,?d^ ft-,u e uiat 
witnessed or related on the trial of the cause in J'*^ p^»'"ftt 

Court *f **/«^ , o* tha 

• rr»t • ft "••fendant, and 

Secondly, iiiat smce the trial of the cause he w^s n .t imme^ 
had discovered new^ anq as he ts advised, nuteruu ed by him. a.id 

eVlUence. . exhibition of 

In support of the first point, bj'^^affijlvr** 

th'tiigh newly 

Chauncey iMngdoHy for defendant, offered to read no ground' for 

the affidavit of one of the Jurors. *On moUon fop 

To the reading of this affidavit an objection was * "^7*"^^^ 

taken* the afBdMVIt of 

J^ngdon cited 1 fFik. Rep. p. 329. Jiex v. Sim^ nci who tried 
mons, a Jew ; and I Burr. Rep. p. 383, Cogan v. Ld^^^lhow 
Mbden and another. tt j.^^^ 

darinf>r the de- 
. .|f , . . liberationa of 

Darius Chipman^ for plaint ins, read, as advisory^ the jury whUo 
Leib V. BoUon, from Dallas's Pennsylvania Re- Uiei/ve^iet. 



ports.* • Thii c 

'* may be found 

3d edit, vol, t 

After hearing argument, the Court said they would ^' ^' 
tnj^e time to advise on this ej^ception, and directed 
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Robbins the defendant's counsel to proceed in support of hk 
Winciover and second cause for a new trial. 
Hopkins 'Yhe counsel read the affidavit of Paul Rogers^ 

upon which he principally relied, which testitied, 
that some time after the institution of the suit of 
fTindaver and Hopkins v. John Bobbins^ and while 
the same was pending in the County Court, he was 
in the store of the plaintiffs in JVew- York^ and heard 
them in conversation upon the subject of the suit, 
and either JVindaver or Hopkins said ** they did ex- 
pect to recover in the suit, although they did not de- 
liver the goods upon the credit of BobbinSy or upon 
any thing that Bobbins had said or done within dieir 
knowledge ; for they had delivered the goods to Bo- 
bins^m upon his credit only ; but from information 
since the delivery of the goods, they hoped to be 
able to prove, that Bobbins had some how or* other 
been concerned with Bobinson in partnership. 
Upon the sixth day of the term, 

Tyler, Assistant Judge, the Chief Judge being 
absent, delivered the opinion of the Court 

The defendant rests his motion on two grounds : 
The first is, that certain Jurors of the panel who tried 
the cause, witnessed or related certain matters and 
things in relation to the issue, to others of the panel 
after tlic cause was submitted to them, not witnessed 
on the trial of the cause in Court. 

It may be observed here, that it is not alleged that 
these matters and things had any effect in determin- 
ing the verdict ; and the Court will not in any case 
set aside a verdict by intendment, where it appears 
that substantial justice has been done. But the pre- 
vious question, whether the affidavit of one of the 
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Jurors shall be admitted to show what passed during Robbins 
the investigation of the cause in the jury room, ren- windovcr »nd 
ders any further observation upon what would have Hop^"»- 
been the e&ct of such testimony if admitted, un- 
necessary. 

Upon the point in question, the Court are de- 
cidedly of opinion, that the affidavit cannot be ad- 
mined to be read. 

The common law requires, that the twelve Jurors 
shall unite in a verdict. Whoever considers the va- 
riety and intricacy of causes they have to determine, 
the difficuhy of bringing twelve persons of different 
habits and modes of thinking, and of unequal abili- 
ties, fortuitously elected, to concur in opinion, will 
perceive the wisdom of the Legislature in directing 
that their deliberations should be secret ; for it was 
to be expected, that in bringing about a union of 
sentiment in the panel, the subject under considera- 
tion would be presented in various lights ; that futile 
objections would be met with inconclusive argu- 
ments, theory opposed to practice, and legal science 
to common sense ; that the reputations of witnesses 
would be scanned, the character of parties too often 
adverted to, and the whole investigation illustrated 
by relations of what each Juror had heard or known 
in cases supposed similar ; that the warmth of debate 
would excite an obstinacy of opinion, and a reluctant 
and tardy assent to the verdict, perhaps drawn from 
some one which, on after reflection, might leave in 
the Juror's mind a doubt of its rectitude. 

It would be of dangerous tendency to admit Jurois 
by affidavit to detail these deliberations of the jury 
room, to testify to subjects not perfectly compre-, 
hended at the time, or but imperfectly recollected. 
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^ ^ Robbinf From a natural commiseration for the losing partf , 

WinHover and ^^ ^ dcsire lo apologizc for the discharge of an un* 

grateful duty, after the Juror had been discharged 
from office, he would be too apt to intimate, that if 
some part of the testimony had been adverted to, or 
something not in evidence omitted, his t>pinion 
would have been otherwise, whilst oliiers of the pa-- 
nel, with different impressions or different recollec- 
tions, might testify favourably for jthe prevailing 
party. This would open a novel and alarming source 
of litigation, and it would be difficult to say when ^ 
suit was terminated. 

The Court consider it to be far better to establish 
it as a general rule, that the affidavits of Jurors re*- 
specting the deliberations which led to their verdict, 
should in no civil cause be admitted ; and they are 
confirmed in this opinion from die consideration of 
the provisions made by the Legislature to rectify 
improper verdicts. 

If the verdict be contrary to law, the Court caa 
grant a new trial. 

If it is against evidence,, the Court can send the 
Jury to a second and tliird consideration, stating the 
true points in the cause, detailing and applying the 
evidence, and affording them the light of their opi- 
nion which way the verdict ought to incline. 

From the lower Courts an appeal lies. In this 
Court the cause may be reviewed where the verdict 
is not final ; and when it is, the Court, in furtherance 
of justice, will be very liberal in granting new trials, 
on application supported by other testimony. 

We learn by the cases cited from the books, an4 
from others within tlie recollection of the Court, 
that the English Judges consider the a^mi^^ipn erf- 
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such affidavits as not common, and of dangerous itubbii* 
•endency . Wiixiowr uA 

The case of Simmoru, the Jew, cited from fTtl- " '^^''"*- 
sarins Reports^ shows the caution With which the 
Judges oi the Court of King's Bench, admitted the 
afidavits of petit jurjinen- The ground of setting 
«side the verdict was not the e^cpo^tion by affidavit 
of any improper de&beratimis of the Jury^ not upon 
the affidavits of the Jury only, but because it was a 
criminal case, and that Ae verdict taken in Court 
was a mis-entry, as appeared by the affidavit of the 
foreman and ail his fellows, supported by the decla- 
ration of Judge Foster^ who presided on the trial at 
JVf« Prim. 

In delivering his opinion, i>^, Chief Justice, said, 
^* There is no doubt but a new trial may be granted 
in a criminal case, and the true reason lor granting 
new triab is for the obtaining of justice : but to 
grant them upon the affidavits of jurj'men only, mu^ 
be admitted to be of dangerous consequence. It ap« 
pears from the report of my bro«.her Foster^ and the 
affidavit of Dodsan the foreman, that this verdict was 
taken by mistake ; for he swears that he declared in 
Court, " that they did not find the defendant guilty 
of any intent," and therefore this is not granting a 
new trial upon any after-thought of the Jury, 
but upon what the foreman Dodson declared at the 
bar when they gave their verdict." 

Wright^ Justice, observed, " My brother reports^ 
that he told them, if they did not believe the intent 
they must acquit him. The Jury now swear, " they 
dkl not hear him," Therefore I am of opinion that 
it is a verdict mis-entered^ contrary to the declaration 
6f the foreman, not contradicted by any of the rest 
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Robbiiur at the time it was spoken at the bar ; and that it is 
windovcr »nd ^ost plainly no after -thought ; so that we may keep 
^^P^'"*' clear of the danger of granting new trials merely 
upon the affidavits ofjurymenJ*^ 

DennistOTiy Justice, added, " The Court will he 
very cautious how they grant new trials upon the 
affidavits of jurymen, because it would be of very 
dangerous tendency; but in this particular case, 
which partly depends on my brother*s report^ and 
partly on the affidavits of all the jurymen^ i am very 
well satisfied, there ought to be a new trlil, because 
it appears, both by the report and affidavits^ that this 
verdict ought not to stand." 

The case of Cogan v. Ebden and another j cited 
from Burrow^s Reports^ exhibits no decision. 

It appeared, upon investigation, and recurrence te 
the reporting Judge's minutes, that there was a mis- 
take, a mere slip in the verdict ; and upon sugges* 
tion of Lord Mansfield to Mr. Morton^ the plaintiff '» 
counsel, he moved for a rule upon defendant to show 
cause why, upon reading the affidavits of eight of 
the jurymen, the verdict should not be amended and 
set right, according to the truth of the finding. The 
rule was granted, but it never came before the Court 
any more. 

But whatever may hare been the opinions of die 
English jurists on this point, the Court consider that 
the mode of our trials affords so many opportunities 
for a losing party to have his cause reconsidered by 
Court and Jury, unknown in the mother country, 
that the reasons operative there, if any exist, for the 
admission of affidavits of jurymen, exhibiting the 
, deliberations of the jury room, cannot apply here. 
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.The case of Leib v. Bolton, cited from DaUasU Robbin* 
JReportSy decided in the Common Pleas, Philadelphia wmdovei and 
County, Pennsyhaniay under the Presidency of the ""^*^'"''' 
late venerable and learned Chief Justice Shippen^ 
though read as advisory, has weight. It shows a 
coincidence of opinion in the Judges of a State emi- 
nently respectable for its jurisprudence, administering 
a municipal code of near affinity with our own. 

The affidavit of the jurymen cannot therefore be 
read in evidence, and consequently the defendant 
cannot rest on the first ground of his motion. 

Any reliance upon the affidavits of Abel Spencer 
and Joseph Randall being abandoned by the defend- 
ant's counsel, it remains only to be considered whe«. 
ther the subject matter of the affidavit of Paul Ro- 
gers be a sufficient ground for a new trial* 

In order to obtain a new trial upon the exhibition 
of further testimony. 

First. The evidence must have been discovered 
by the party subsequent to the trial. 

Secondly. It must be material to the issue tried. 
The time this evidence came to the defendant's 
knowledge has not been made to appear ; but this is 
of small import, as the Court consider the evidence 
exhibited in the affidavit as totally irrelevant and im- 
material to the matter lately in issue. It only gones 
to show, that the plaintiffs had no knowledge of 
Robbvns during the transaction by which they were 
defrauded, and were not induced by his personal 
application to part with their property on credit to . 
the bankrupt, and that they relied upon maintaining 
their action lately tried. 

That the defendant was to keep concealed both as 
to acts and words from the plaintiffs' knowledge, 
Vol, II. 3 
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Robbins appears to have beea mthin the scheme and essence 

Windovcr md of the flBUd. 

"'^'''"*' On the trial, no reliance was had by the plaintilfc 
on any acts or speeches of the defendant, as applied 
immediately to them ; but the fraud complained o^ 
and the injury sustained, was mediately through 
James Robinson* 

On the other hand, reliance was had by the de- 
fendant's counsel upon the circumstance, that as the 
plaintiffs, during the whole transaction^ never had any 
view or even knowledge of the existence of the de- 
fendant, it could not be intended that they parted 
with their property. tiut>ugh any reliance upon hinu 
It was conceded by the jJaintiffs that they had no 
such knowl^lge, and the defendant's counsel urged 
it in argument to the Jury. 

As tlie Judge who charged the Jury expressed 
himself very fully upon this point, it was not ap- 
prehended that any further attempt would be ma^e 
to attach this extraneous position to the cause. This 
repeated aberration in the counsel has manifestiy 
arisen from confounding an action for fraud with an 
action upon a warranty. In the case of goods vend- 
ed upon the express warranty of the ability of the 
purciiaser by a third person, some privity of con- 
tract must be shown between the vendor and war- 
rantor ; but in cases of fraud it is not necessary to 
show any privity between the person defrauded and 
the principal in the fraud. 

In this case Robinson was indebted to the plaintiffs, 
and was a bankrupt. He appeared at their store in 
a character every way the reverse. He was not only 
able to cancel their existing demand, but was able 
to deposit a considerable sum of money as pron^ 
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and part payment for a new invoice of goods. The Robbins 
plainti&, deceived by his apparent opulence, gave windorer tad 
him credit for merchandise to a large amount, which "^^ "^' 
he eloigned. They have now discovered the person 
who furni^ed this bankrupt with the means of de- 
ception, and they have traced their eloigned goods 
into hb possession. It was manifestly part of the 
fraudulent design of the defendant to keep out of 
view of the plaintiffs. He might know or apprehend 
that his appearance might defeat die plan, entangle 

him as a par^ceps or warrantor, or at least draw the 
attention of the plainti& to scnne clew by which they 
might discover the place where the spoil was to be 
divided* Shall the defendant now say to the plain- 
tiffs, ^^ I have defrauded you. I have your properly 
in my possession. You have exposed my fraud to 
the satisfaction of both Court and Jury ; but as part 
of my plan was to keep from your view and know- 
ledge, if the Court will afibrd me an opportunity to 
show, upon a new trials that I have, by your own 
confession, succeeded in this part of my fraudulent 
scheme, I shall escape with impunity •'^ Surely such 
showing would be inadmissible. 

The subject matter of the affidavit of Paul Rogers 
cannot therefore be considered as material to the 
ksue ; and the defendant cannot take any thing by 
his motion. 

Motion dismissed, with costs. 

Langdon, for defendant. 
Darius Cfnpman^ for plaintiffs. 



20 RUTLAND C6UNTY, 

Hawley 
Clerk and U«- 

^^^^''^"- Abner Hawley 

against 
Gardner Clerk and John Hazletine. 



In tn action of THE plaintiflF declared in a plea of trespass w e^ 

trespass vi et 

annh for an aTTfltS* ' 

pTs<^iai^"pro^ Whereupon the plaintiff declares and says, that 
pSiff'de^*''' the defendants, on the 13th of October, A. D. 1800, 
scnbcs the lo- at Walling for dy ^«^/(Onrf County, with force and arms, 

ctu in quo in his , . " 

declaration as oro/ce and entered a certain close or lot of land m 
leges H break- suid TValUngJbrd, on which Jonathan Streater lately 
in| and doi^g ^^^cd, Called the Streater Farm ; and having so en- 
damage, it he tered as aforesaid, with like force and arms, picked 

does not set -' 

forih a seisin and Carried away about thirty bushels of good In- 
of ihe close in dian com, then and there standing on said close, 
shall Te'corwi! being the property of the plaintiff. And the defend- 
^rpt^TfJ^lll ^^^^ having so entered as aforesaid, on the day and 
the declaration year last aforcsaid, in like unlawful manner as afore* 

VIII on demur- "^ , 

rer be held said, without law or right, did take and carry away 
out this it con' out of Said closc about twenty shocks of oats, and 
to*"sustLfn *^rn ^^^^ two tous and a half of hay, all the property of 
Jloi?"^^ ^^" the plaintiff, et alia enormia contra pacem^ ad dam- 

pass VI et armts r » r ^ 

for a chattel in- num, 100 dollars. 

Special demurrer, that the suit is an action of tres- 
pass on the freehold ; and that the close pretended to 
have been broken, and in which the said pretended 
trespass is therein complained of, is not in the decla- 
ration described as the property, or to have been in 
possession of the plaintiff. Joinder* 

John A. Graham^ in support of the demurrer. 
There is a distinction found in the books between 
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an injury done to personal and to real property. HawJey 
When an injury is done to the former, the person in cicrk and Ha- 
whom the general property in a personal chattel is, ^'^^'"^' 
may maintain an action of trespass for tlie taking ot 
injuring of the chattel by a stranger, although he 
never had a possession thereof in fact ; for a .qeneral 
property always draws to it a possession in law, 
which is, in the case of a personal chattel, by reason 
of the transitoriness of its nature, sufficient to found 
this action upon ; but where the injury is done to 
real property, only the person who has the possession 
in fact of the real property, can maintain an action 
of quare clausum /regit, a general property not being Bac.jihr.xoi 6. 
In the case of real property, as it is in personal, suf- 
ficient to found this action upon. 

The present declaration is an action of trespass on 
the freehold, for an injury especially done to the 
land, to wit, breaking and entering the closer and 
picking and carrying away thirty busliels of Indian 
com, then and there stanihng. But the plaintiff has 
not alleged that he was in possession, or even liad a 
title to the estate. All the books of entries, exhibit- 
ing declarations, show the form of them as stating 
the seisin and possession to be in the plaintiffs* I 
have in my hand the third volume of Lord Hay- 
mond*s Reports, containing the entries of pleadings 
to the cases comprehended in the two former vo- 
lumes. In page 113. we have a declaration in tres- 
pass for breaking and entering the plaintiff's close. 
*f William Peckham, late of Bumboldswick, in the 
County aforesaid, gendeman, and John Feck/mm, 
gentleman, of said Rumboldsivick, were attached to 
answer unto Stephen NeviUe, of a plea wherefore 
with force ^nd arms the close qf him the said Ste- 
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Hawiey phen NeviUe^ at the parish of Rumboidsmck^ they 
Clerk and Hfl- brokc and entered, and his grassj to the value of forty 
''^^' "^- shillings, there lately growing, with their feet in wsdk- 
ing they depastured, trod down, and consumed*" 
So we shall find the whole current of English forms. 
So we have always declared in this State. For every 
'plaintiff, to make out his case, must not only show 
in his declaration that he has been injured, but that 
he has a legal right to complain in the mode he has 
elected. Now what right has the plaintiff shown in 
his declaration, that he has to complain of the de- 
fendants' breaking and entering the dose of Jonathan 
Streater ? Does he appear as amicus curue ? or is it 
true that the age of chivalry is not gone, and that the 
plaintiff is to be countenanced like a gallant knight, 
to ride through the land as the redoubtable redresser 
of others wiongs. 

' Daniel Chipman^ e contra. Although we acknow- 

ledge that the declaration is rather imskilfuUy drafted, 
yet we consider it to be sufficiently explicit to sus- 
tain die action. 

There can be no doubt that an action of trespass 
vi et armis will lie for unlawfully taking property on 
the land of another ; and it will appear, by inspec- 
tion of the declaration, that this is the ^tmnd of ^ 
plaintiff's plaint. The plaintiff intended to state, that 
on the 13th of October^ 1800, the defendants widi 
force and arms took and carried away from his pos- 
session, thirty bushels of Indian com, twenty shocks 
of oats in the stock, and two tons and a half of hay. 
As he esteemed it necessary to allege a venue. He 
meant simply to state, that the trespass was commit^ 
ted at a place called the Streater Furmf in fFalUng- 
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Jcrd. In doing this he has inadvertently described Hawiej 
the place as a close, and alleged that the defendants cierk and h«. 
broke and entered it. He has not set forth any tide ^"^' 

or possession of the close in Streater ; for it is de- 
scribed as '^ the dose or lot on which Jjonathan 
Streater lately lived," called the Streater Farm; 
tior has he alleged any seisin or possession of the 
dose in himself, which he would have done had he 
intended an action quare clausum /regit. This cir- 
cumlocutory description of the place where the tres- 
pass was committed, by taking his property, must 
therefore be considered as mere surplusage; for 
without this the declaration is well laid for an injury 
to personal property. The ground of the action of 
treq)ass xn et armis^ iot an injury to personal pro- 
perty is, that the plaintiff was in possession of chat- 
tels, and that the defendant have devested him of 
them, contrary to law. All this is sufficiently set 
forth in the declaration. 

Samuel fFalker, in reply. The very ingenious 
gloss our learned opponent has given to the declara- 
tion in question, is the first intimation we have re- 
ceived that the plaintiff complains of a mere chattel 
injury. We are chai^d with breaking and entering 
a close, with picking and carrying away his Indian 
com ; which appears by the phrase picking to have 
been attached to the freehold. It is true we are fur- 
Iher charged with taking and carrying away certain 
personal property; bu^ this b commonly alleged 
amcmg the alia enormia of the declaration quare clan- 
sum fregit. But it is said, that it is not alleged that 
the seisin or possession of the close was in any one. 
We had never imagined the declaration to be per- 
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HsLwiey fcct, aud therefore we demurred, and especially set 
Clerk and Ha- dowii this defect as ouf cause of demurrer. 

^^^^*^- But it seems that the description of the close, the 

breaking and entering and destroying the crop, those 

jprominent features in an action for trespass on real 

property, are now attempted to be considered as 

mere surplusage* 

We understand a surplusage in law to be like 
the pleonasm in rhetoric, which consists in the use 
of superfluous words ; words which convey ideas al- 
ready expressed ; words not contradictory or repug- 
nant to the text, but unnecessary. The belles lettres 
critic will purify his style from such verbiage. In 
law we have likewise a pleonasm, called a sur- 
plusage, which also consists in the use of superfluous 
words. These are not, however, to be expunged, as 
the law cannot descend to the petty purities of style ; 
but they are to be considered as inadvertently used, 
and to pass for nought. The law has, however, al- 
lowed some v»'erds which are not mere pleonasms to 
be considered as surplusage; as whenlhc plaintiff 
alleges an impossible tiling, or states a thing imper- 
fectly which need not have been mentioned, or omits 
, any words, though not repugnant to the preceding 
words, by which what was insensible is made sen- 
sible. 

Of this surplusage we have many examples in the 
books. 

If the plainlifF declares, quod cum ipsi idem def. 
&c. this shall not be bad, for ipsi is surplusage. 2 
uMod. Ca. 377. 

If a trespass temp. Eliz. be alleged to be contra 
pacem nup. reg'uwy et regis nunc, it is not bad ; for 
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regis nunc shall be surplusage* R. IL Cro. 377. 3 Hawiey. 

BulL 82, Clerk and Ha- 

In the case of Domey v. Caskwood, B. R. 1 Lord '^^^"^' 
Raym. p. 266. \tre have, besides the principal case, 
several instances of surplusage quoted by the 
learhed Judges; which, with the numerous cases 
cited in the mai^in, puts this doctrine of surplusage 
on its true ground. It appears, that although great 
allowance is made for prothonotarial blunders, yet a 
plaintiff must npt presume on this so far as to en- 
cumber the record with allegations or recitals which 
show that he has no cause of action. He cannot in 
such cases excuse himself by saying all this is sur- 
plusage. Therefore we read, that if a man, by the 
allegation of a thing not necessary, shows tliat he has 
no cause of action, this, though surplusage, shall 
hurt ; as in assise, if the plaintiff makes a title which 
he need not, and the title is not good, the whole 
shall abate. Com. Dig. vol. 5. 342. tit. Pleader^ 
c. 29. 

So if a man misrecites a statute in a material place, 
when it need not have been recited, it is fatal. lb. 
and PI. Com. 84. b. 

In the present case, the plaintiff has declared that 
we have trespassed by breaking and entering a cer- 
tain close, described as known by the name of the 
Str eater Farm or Loty and there done injury to the 
freeh6ld by picking Indian com thereon standing. 
We demur because he has not shown any interest 
in the close. K he had alleged any seisin or posses- 
sion, a legitimate defence would have been seisin, 
possession, or right of entry in us. Shall we now 
.. be told, although you may have prepared and relied 
on such defence, all that I have alleged respecting 

Vol.. IL 4 
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jHawiey tlic breaking and entering the close, and doing da- 
Clerk and Ha- mage to real property, is mere suq^lusage ; for I 
'^^^"^^' complain only of a mere chattel injury. Will the 
doctrine of surplusage, as laid down in the books, 
justify this ? We would inquire, what is the intent 
of the declaration ? Is it not that tlie defendant may 
be informed specifically of the nature and extent of 
the plaintiff's claim, that he may be prepared to con- 
fess it by default, or meet it by defence. That a party 
who may be summoned or attached to answer in our 
courts of justice, may be well ascertained of the na- 
ture and extent of the plaintiff's claim, our Legis- 
lature have wisely provided, that the declaration, 
filed in Court by the English practice, should ac- 
company the process by which he is cited to appear 
and answer to it, and that the service should be made 
at least tw^elve days before the session of our higher 
courts ; but to carry the doctrine of surplusage so 
far as is contended for in the present case, would 
defeat the designs of the Legislature ; for it would be 
of little import to a party to have the copy of a de- 
claration which could onlv mislead him as to the na* 
ture of the action. 

If this is not surplusage, it seems conceded by our 
opponent, that the declaration is insufficient in omit- 
ting to allege, that the seisin or possession of the 
close was in the plaintiff, and our demurrer must 
prevail. 

The Chief Judge delivered die opinion of the 
Court; Tyler ^ Assistant Judge, dubitante. 

The plaintiff declares in trespass vi et armisy for 
tliat the defendants, on the 13th of October^ 1800, 
with force and arms broke and entered a certain 
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close or lot of land in fFalRngfordj on which Jona^ Hawiey 
than Streater lately lived, called the Streater Farm^ clerk lindHa- 
and having so entered, with like force and arms ^''^^'"^' 
picked and carried away about thirty bushels of In- 
dian com then and there standing, being the property 
of the plaintiff, and also with like force took and car- 
ried away out of said close about twenty shocks of 
oats in the stack, and about two tons and a half of 
hay, also the property of the plaintiff. 

To this declaration the defendant demurs specially 
in substance, that it does not set forth any seisin or 
possession of the close in the plaintiff, and he con- 
tends, that the plaintiff hath not therefore shown any 
right of action. 

It is very clear, that if this declaration is to be con- 
sidered as in trespass qtuire clausum fregit^ it is de- 
fective. But the plaintiff avoids this by insisting, 
that the allegation of breaking and entering the close 
is merely surplusage, and on this point the demurrer 
must be decided. 

It appears to the Court, that there is suiEcient in 
the declaration to sustain an action of trespass for an 
injury done to personal property. The claim of the 
plaintiff could not have been misapprehended by the 
defendants. He has not alleged the seisin or posses- 
sion of the close to have been in him or any other 
person, but he has alleged the property of the chat- 
tels to be in himself. The declaration is sufficient 
for an injury done to personal property, or it is 
nought. The mistake seems to have been made in 
describing the locus in quoj where the trespass was 
committed* The Court are not inclined to quash 
declarations under which justice may be done* The 
declaration is untechnically drawn, and a motion for 
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Dort^ interest, should operate as a strong reason to tlie con- 
Osg(^i. trary. If a person interested in a cause has thought- 
iessly testified, he may still, as a candid man, or as 
one under fear of the injunctions of his oath, tes- 
tify to the truth ; but when a man perjures himself 
in the outset — when particularly interrogated on the 
voir dircy and the subject brought home to his me- 
mory and conscience, he swears, that he is not in- 
terested in the event of a cause, although he knows 
that he is ; certainly there is every reason to con- 
clude, that a person thus circumstanced would be 
biased by the same interest to perjure himself 
when testifying in chief, 

Daniel Clvpman^ for defendant, cited 1 Dumf. £sP 
Easty p. 717 — 720. Turner and others v. P carte j 
and 4 Burr. Rep. p. 2251 — 2256. Abrahams^ qui tam^ 
V. Bunn; and was proceeding to apply the doctrine 
therein laid down, but was interrupted by the Court. 

Per Curiam. By our practice, when a witness 
appears on the stand, who is considered to be inte- 
rested in tl^e event of a cause, a party may prove his 
interest by written or unwritten testimony. He may 
show by documents, or by other disinterested wit- 
nesses, that he is interested, or he may appeal to the 
conscience of the witness by having the voir dire 
oath administered to him. The party has his elec- 
tion to do either, but he cannot do both. If the wit- 
ness perjures himself by testifying that he had no 
interest, when he knows he iias, he is amenable for 
the perjury ; but if he purges himself from interest, 
the opposing party must rest satisfied. He has put 
the question of interest upon the witness's con- 
3 » 
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science, and he shall not be pcnnitted to proceed Dow 
virtually to try the witness for perjury. This would Osgwd. 
create a useless altercation, and impede and devest — "* 
the trial of the cause ; for it is to be observed, that 
while the question whether the witness be interested 
or not is tried by the bench, the trial of the cause in 
issue to the Jury is suspended. The opposite party 
is not, however, without remedy. During the trial, 
if the witness perjures himself on the voir dire, his 
admission only establishes his competency. The 
party may still lessen or entirely do away his credi- 
bility, by showing that his character for truth and 
veracity is bad, or by counter proof may invalidate 

his testimony. 

It appears from the books, that anciently the En- 
glish courts were so strict, that after a witness liad 
been sworn in chief, they would not admit the voir 
dire oath to be administered to him. This strictness 
has in more modem cases been greatly relaxed. In 
England, as well as here, after the witness has been 
. sworn in chief, and partly examined, the Court, upon 
suggestion of his interest, will poroit the party to 
show it by administering the voir dire, or by other 
proof. 

If our undeviating practice is founded in reason, 
surely it ought not to be contended, that when the 
Court uniformly drive a party to his election of either 
mode to prove the interest of a witness, and confine 
him strictly to the one he has elected during the trials 
that he may elect the voir dire^ and be confined to it 
during the trial per pais, and on motion for a trial 
de novo, come forward with the other mode of proof; 
for if it is reasonable that the party should avail him- 
self of both modes of proof, it would be more rea- 
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Dorr sonable that he should have this benefit of them 

Osgood. during the trial ; for if the result should be the ex« 

• elusion of the witness, the delay and costs of a new 

trial had better be saved. 
/ The Court, therefore, consider, that when a party 

on trial to the Jury has elected to prove the interest 
of a witness by causing the voir dire to be adminis- 
tered to him, he shall not, on motion for a new trial, 
be admitted to show the interest of the witness by 
other proof, and therefore that the plahitiff take no- 
thing by his motion. 

Motion dismissed with costs. 

Cephas Smithy junior, and Samuel Prentice^ for 
plaintiff. 

Daniel Chipman^ for defendant. 



Joel Dickenson against Thomas Gould. 

When % plain- IN ERROR. This writ was brought to reverse 
of *bcSt ac- a judgment rendered by Butland Comity Court, JVb- 
r^;^«"^t vember term, A. D. 1800. 

i? If • jjjlch^; ^^ appeared by inspection of the record, that Tho- 
found to be due „ias Gould. the original plaintiff, now defendant, im- 

to him, the , , / ^ , . ..ip. i_ r T . 

Court, in ren- peachcd the present plamtiti m error before a Justice 
meiit,^ma7 add of the Pcacc in an action on book account, demanding 

the interest ac- 
cruing from the time the account became payable to the time it was liquidated by the 
Judji^ent. 

When an action of book account, originally commenced before a justice of the peace, 
comes by appeal to the Coupty Court, and defendant is defaulted, the Court are not 
restricted to appoint an auditor or auditors, as they would be if the action had been 
brought originally before them, but may in their discretion audit the account by them' 
ielves or by another or others, undei* the provision of the 54th aection of the judiciary act. 
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1ft dols. 18 cts. to baJance book accounts. The Jas* iHetentmi 
tice^s Court rendered ju^ment in favour of Dickens conia. 
9fm, from which judgment Gould appealed to Ae * '^ 

County Court, entered his appeal, and after several 
imparlances, Dickenson suffered a defiiuh. The 
County Court renderedjudgment in fiivourof ChtM 
for 19 dols. 57 cts. damages and costs. 

The errors assigned mier aGa not insisted upcMiy 
are, 

First. That the County Court had rendered judg- 
ment for the then plaintiff, 19 dc^ 57 cts. when he 
alleges in lus declaraticMi, the balance of book ac- 
counts in his favour to have been only 18 dols. 
18 cts. 

Sec(Midly. iTiat the County Court, upon the de. 
fendant^s being defaulted, did not appoint an auditor 
or auditors to examine and adjust the accounts be* 
tween the parties. 

Oyer of the record craved and exhibited. In nuUo 
est erratum pleaded, and joinder. 

• * 

Langdony for plaintiff. Our first exception in 
error is, that the judgment rendered for the original 
plwitiff exceeds the sum demanded in the declara- 
lion 1 dol. 39 cts. This is a small sum, but it is in- 
cluded in the principle, that .a plaintiff may recover 
kss, but never can recover greater damages than he 
has demanded in his declaration. If the County 
Court have the power to augment the sum set forth 
by the plaintiff to be his due one dollar and thirty, 
nine cents, they possess power to increase it to any 
extent. In actions on the case, the defendant learns 
from the declaration the extent of the plaintiff's 
claim, ff he considers it exorbitanti or entireljr 

Vol. n. ^ 
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Dickenson Without foundation, he will prepare to contest it ia 

Gouid Court : but if he considers the plaintiff's claim to be 

^'" • " just, and the sum demanded by him as correct, he 

u ill suffer a default, resting in full confidence that 
judgment cannot be rendered for any greater sum 
' than that demanded in the declaration. The plaintiff 
always takes his judgment at his peril. If the cause 
is tried by the Jury, ait(l they find a greater sum in 
damages than the plaintiff claims in his declaration, 
he mav enter a remittitur for the excess. If he fails 
to do this, the defendant may move for and shall have 
a new trial, or he may bring his writ of error as ia 
the present case, and reverse the judgment. 

In an action of book account, which must be con- 
sidered here as a creature of the statute law, the Le- 
gislature have provided a lurther security, that the 
defendant shall have no greater sum rendered against 
him, even on default^ than the plaintiff hath set 
forth to be his just due, by allowing him a day, and 
a board before whom he may appear and contest the 
plaintiff's claim ; and this brings us to the considera- 
tion of our 

Second exception in error, to wit, that the County 
Court erred in rendering judgment against us upon 
default, without appointing an auditor or auditors ta 
^examine and adjust the accounts between us and the 
plaintiffs. 

The act relating to actions of account, first section, 

reriiMni Sut. providcs, " That when any defendant or defendants, 

PMsed feb, 23, i" any action of account pending in any Court in this 

'^' Sute, shall plead in defence any plea, (which, being 

true, he, she, or they ought not to account,) it shall 

be tried by a Jury, and if a verdict be found against 

him, her, pr them, the Court shall r^n^er judgment 
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that he, she, or they aqcount ; and in such case, and DkkaiMm 
also when such judgment shall be rendered on con- cimkL 
fession or dtfimlt^ the Court may appoint one or — — — •- 
more judicious and disinterested men auditor or au- 
dit(H's in the cause, who shall be sworn to hear, exa« 
mine, and adjust the account or accounts, and such 
auditor or auditors are hereby authorized and em- 
powered to appoint a time and place for hearing, 
examining, and adjusting the accounts aforesaid, and 
upon the defendant or defendant's refusal (due no- 
tice being ^ven to him, her, or them, of the time 
and place appointed) to attend upon him or them, 
and produce his, her, or their accounts, the auditor » 

or auditors shall proceed to take the account exparte^ 
and sbaO award to the plaintiff or plaintiflfs such sum 
as on his, her, or their showing, shall s^ppear to be 
justly due; which showing shall be made on the oath 
of the party, or other evidence, as the nature of the 
case may require. And upon the parties appearing 
to render their accounts, the auditor or auditors shall 
have power to administer an oath to them, according 
to the form prescribed by law ; and the parties be- Vtrmmtt stat. 
ing sworn, the auditor or auditors shall have power ^***-^P-^*^' 
to inquire by interrogatories, as well of the plaintiflF 
or plaintiffs, as of the defendant or defendants, rela- 
tive to their respective accounts, and also to cross- 
examine the parties with respect to each other's ac- 
counts, as they shall judge proper ; and if either party 
shall refuse to take such oath, or to answer directly 
to such interrogatories, such refusal relative to the 
particular matter to which such oath or answer is re- 
quired, shall be taken agsunst the party so refusing* 
And when the auditor or auditors shall have adjusted 
tfie account or accounts, and returned the same into 
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BiokeDtoo CoOrt» judgment shall thereitpon be rendered* if &• 
Gould. iu3t cause be shown to tl^ contrary, for such sum 
■ as shall be found in arrear from either party, with 

coats, together with such reasonable costs for ther 
service of the auditor or auditors aa the Court shaft 
award; which shall, by the party in whose favouv 
judgment shall be rendered, be paid to the auditor or 
auditors, and allowed to such party in his» her, or 
Iheir bill of costs, which said judgment shail be finals 
between the parties." 

Section 2. ^' That action^ of account may be ausk 
tained on bopk accounts ; and the same proceedings 
^hall be had therein as is in this apt before provided 
\fk the common action of account." 

The statute is express. '' When such judgnvsnfe 
shall be rendered on confessicm or dtfault, the Court 
may. in legal import «Aa//, appoint one or more audi* 
tor or auditors in the cause." It appears by the re-* 
cord, judgment was rendered on default^ and no such 
auditor or auditors appointed. We conceiv«e, there* 
fore, we have fully maintained the errors assigned, 
and that the Court will order a judgment of reversal 
to be entered. 

Israel Smithy e contra. We do not. contend 
against the general rule, that a correct judgment 
cannot be entered up for a greater sum than the 
plaintiff's demand in his declaration, but the exc^ 
tionll to the rule are frequent* One exception, which 
covers our case, is the adding to the sum demanded 
by the plaintiff t^e interest which has accrued from 
the time the debt became payable to the tinie k ia 
liquidated. Even in an action of debt^ where- sucJi 
{Mrecisiqn is required) that the plaintiffs must haye n 
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venikx for tbt precise smii demanded, neidier more 

or less, and where the Chancery powers 6[ the Court oJiiA 

aie called in aid of t&e defendant to^render a final — *— — 

judgment for the sum equitably due, the Court wiUi 

CGRsider the acenung interest ; but this may be said 

to beaaide from the commoii law. But even in an 

actkm of debt on judgment, where no Chancerjfi 

powers are exercised^ and the pbinftiff is obliged to 

dfidare fior his pEtdae debt, attiil wbc^ agent's va* 

nation would defeat the actiiin; th& Courts oonti- 

tmally add the interest aecruti^ frdm the first to the 

second judgment. It isr kyd dowcB^ settled as a ge* ' 

nenit rule in the booksy ^^ that where a new action ^^^^ ^ ^^ 

maf be bcoi^ht^ and a ne w sadi^etjflD obtained on %Jl^j!^^ 

tiiat fior dsties cnr demanda arisen, since the com^ 

mencement of the depoidmg suit, these shall not be 

iDchided in llie judgment on the former aotion : but 

where the mtenest er aa (mtnary. ief the principali 

ami the pbmtiff' crnnwi. bring a\ new actum* fir in^ 

terrst gtmxm due between the commencement of the 

action ami the judgment^ it shdl be imhided.^^ And 

in Camyn^ Digmt itia expressly declared, under the 

authcm^' o£ Doaglm, p; 676.. ^* that a Jury may give 

interest" on- book debts in the nathe of - damages ;" and 

the addition of 1 dol. 30 cts. as interest which accrued 

from.lhe time the book account became payable to the 

time it was liquidated by the judgment, is all the ex- 

oes&made by the County Court, and in this we con« 

oeive they have not erred. 

The aigumentB advanced in support of the second 
enDT.asugnedj seem to have arisen from not rightly 
dialingnishing between an action of book account, 
ori^natty commenced before the Coanty Court, and 
an action of the same nature^ originally conunenced 
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Dickenitt before a Justice of the Peace, and entered by appeal 

Gould. in that Court. 
" The statute read regulates the proceedings in book 

accounts only in the former case. 

The Legislature, after having given original juris- 
diction to Justices of the Peace to hear and deter- 
mine actions on book account of smaU comparative 
magnitude, which was done to save the accumulation 
of large costs in small suits, with the same economi- 
cal spirit bav^ ^ved the expense of auditcx^ in book 
accounts litigated before a single magistrate, and 
given full power to the Justice to audit. Section 12. 
of the act defining the powers of Justices of the Pface 
rcrmwt Sut. within this State, enaets, ^^ That if the plaintiff, in zmij 
pused ^jiardi ^^^^^^ pending bdfore a Justice of the Peace, shall be 
^ ^797- indebted to the defendant by bond, bill, note, boat^ 

or other contract, the defendant may plead in o&et 
to the plaintiff's demands, any. sum within the juris- 
diction of a Justice as afores^, due to him from die 
plaintiff, and the plaintiff may likewise plead in ofl^t 
to the defendant's demand, so pleaded in offset, any 
other sum within the jurisdiction of a Justice as afore- 
said, and the Justice shall render judgment for such 
sum as he shattfind in arrearfrom either party. ^^ . 
lb. irs. Section 16. " That when any Jury shall be im- 

panelled to try any cause pending before any Justice 
of the Peace, it shall be lawful for such Jury, and 
they are hereby empowered to audit and adfust all 
accounts and demands committed to them by such 
Justice, and draw the just balance between the par- 
ties in such cause ; and return such balance to the 
said Justice in their verdict: any former law, usage 
or custom in this State to the ccmtrary notwith«> 
standing." 
4 
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Here appears full powers for the Justice's Court ° SkkcMoii 
to audit bcK* accounts. The only question which goJm. 
can arise is, when the Justice of the Peace has audit- - 
ed the accounts, or rendered judgment for the de- » 
fendant, and an appeal is entered at the County Court, 
in. what mode shall the appealed cause be conducted? 
Shall it be put upon the footing of an action of book 
account, originally commenced before the County 
Court ? or shall the Court proceed to try it under 
the statute regulations, in the act " defining the 
powers of Justices of the Peace within this State ?'* 
Shall auditors be appointed by the County Court, or 
ahall^they proceed to audit the book account ? 

If the County Court had proceeded to treat the 
appealed cause as if originally commenced before 
them, the design of the Legislature in the statute just 
lead would have been defeated. Costs would have 
accumulated every way disproportioned to the sum 
in dispute. The County Court have in this case pur- 
sued the latter mode, and have considered that it was 
no great assumption of prerogative in them to audit 
an account of small amount, and which the Legisla-. 
lure had esteemed commensurate with the knowledge 
and abilities of a singly? magistrate. In doing thb 
they have saved costs to the parties, pursued the 
spirit of the several statutes, and have not erred. 

It is said, in case of default it might operate a sur- 
prise upon the defendant, to learn that there were no 
auditors appointed before whom he might contest the 
plaintiif's claim. As we consider, and as the commu« 
nity consider, the true construction of the statutes, it 
would operate a greater surprise upon a person who 
had acknowledged a demand by default, and who had 
suffered l)imself to be sued) not because he intended 
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Dlckeumi to defend, but because he was unable to meet the 
Gould. demand, and who, while he viras making every ( xer- 
^ tion to satisfy the expected writ of executioii, had 
been consoling himself that as little cost as posnble 
had been made, to discover that the plaintiff's claim 
was referred to auditors before whom he had nodiing 
to contest, and the expense of whose sitting he was 
obliged eventually to pay. 

Langdon^ in reply. We shall submit our first ex^* 
ception, with what has already been observed upon 
it, to the consideration of the Court. 

In reply to ' the . observations of the defendant's 
counsel upon the second error assigned, we would 
inquire, what benefit was intended to be given by the 
Legislature by an appeal from a Justice oi the Peace 
to die County Court Was it merely an appeal from 
, one magistrate to three magistrates ; from the Justice 

to the bench of the Count} Court ? or was it to se» 
cure to the appellant the privilege of having his cause 
reconsidered, and tried according to the more liberal 
practice of a higher Court. 

The statute of the 23d of February, 17§7, pre- 
scribing the mode of trial in actions of book account, 
contemplates two distinct issues, and destines them 
to disdnct tribunals. 

The first is, whether the defendant ought to ac- 
count. * If it be found Aat defendant ought to ac- 
count, the County Court have no power to audit, 
but must appoint an auditor or auditors. The other 
issue, whose object is to discover the quantum due, 
can alone he decided by the auditors. The plaintiff 
in error, when in the County Court, had a right to 
the trial of these two issues, and before the several 
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tibunals. He aband<Hied his rig^t to the first by his Diekenaoa 

default ; but he coosidered, and iiad sufficient reason Gould. 

to consider, that he was entitled to the second. There - ' 

is no express law, depriving him of this privilege. It . 

Is expressly given to hiin by die statute. The words 

are, *^ That when any defendant ch* defendants, in any 

action of account, pending in any Court in this State, 

shall plead, &c. the Court shall render judgment to 

account, and when such judgment shall be rendered 

on confession or default^ the Court may appoint an 

auditor or auditors," &c. The only question is, was 

this an action of account pending in the County 

Court ? not, How did it come there ? Was it origin 

^ally commenced, or. was it entered by appeal from 

a Justice of the Peace. This is a distinction created 

by my brother Smithes ingenuity, but not expressly 

found in the stotutes, and not to be deduced fit>m 

any fair construction of them. 

A party may have a reasonable predilection for the 
mode of investigation by auditors. The crowd and 
bustle of a Court seem ill adapted to the necessary 
and minute investigation of the various items of a 
long book account, and auditcM^, like a struck Ju- 
ry, are ofien better judges of the subject matter of - 
an account than the most learned Judges, or a Jury 
fortuitously elected, can be presumed to be* With 
the single cause before them they have more leisure 
to attend to it ; while, , by frequent adjournments, 
accommodated to the necessities of the case, or the 
parties, they are enabled to investigate critically. 
They are ki fact judges elected immediately by the 
parties ; for although the Court appoint, yet when 
the parties ^ree upon the men, the Court never fail 
to confirm their nomination. The appeal may be 

Vot. IL 6 
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Dickenson therefore taken, and the default suffered, with the 
Gould. very design of carrying the account in dispute be- ' 
" fore auditors. It was probably done in this case, but 
has been defeated by the erroneous judgment of the 
County Court. 

The reason why the Legislature empowered the 
Justice's Court to audit book accounts in the sta- 
tute cited by Mr. Smithy is because they considered 
that accounts simple in their nature, and not in- 
volving any abstruse pohits of law in the litigation, 
■ would ordinarily come before them ; but they gave 
a right of appeal, that in cases more intricate, the ac- 
counts might be examined by auditors of superior 
acquirements »in scientific or mercantile concerns. 

We therefore contend, that the County Court 
erred in rendering judgment on the record iii ques- 
tion, without referring the bobk account of the plain- 
tiff to an auditor or auditors. 

Opinion of the Court. 

Chief Judge. . The two errors assigned in the re- 
cord inter alia not inserted upon are, 

First. That the County Court, in their judgment 
for the plaintiff, exceeded his demand. 

Upon this point the Court are clearly of opinion, 
that the County Court were correct in adding to the 
sum demanded by the plaintiff in his declaration the 
sum of one dollar and thirty -nine cents, which ap- 
pears by computation to have been merely the in- 
terest which accrued from the date of the last charge 
in the account to the time of rendering the judg- 
ment* 
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The second eiror assigned is, that the County Dickenson 
Court, upon the default's being taken, omitted to Gouid. 
appoint an auditor or auditors to examine and adjust ' 

the book accounts between the parties. 

The Court are decidedly of opinion, that the sta- The tutute of 
tute of the 23d of February, 1797, entitled, an act Jj^^t* ""mri 
relating to actions of account, can only control ac- ^"i^^^l^'** *" ^^ 
tions of book account, originally commenced before '»"»* o^ »«- 
the County Courts ; that when an action of book control actions 
account is commenced before a Justice of the Peace, count origioail 
the Justice, or the Jury if a Jury should be impanel- tf!r"'the^'* 
led, must audit the accounts under the provisions of bounty Court 
,the 12th and 16th sections of the act defining the 
powers of Justices of the Peace within this State ; 
and upon appeal to the Count}'^ Court, entry and de- 
fault, it is the duty of the County Court to audit the 
book account, which they may at their discretion do 
by themselves or by another or others, not being re- 
stricted by the statute of the 23d of February y 1797, 
which does not extend to actions on book account, 
within the jurisdiction, and appealed from a Jus- 
tice's Court, but according to the provision of the 
54th section of the judiciary bill, which provides, 
" that when judgment shall be rendered by default Vemumi stt^ 
or on demurrer, in any Court in this State, the ^®^* ^' ^' ^^* 
Judges of such Court shall have full power, by them- 
selves, by the Jury in Court, the report of the clerk, . 
or the report on oath of one or more judicious per- 1 

son or persons, to be appointed as an inquest by the 
Court to ascertain the sum due, and award execution 
thereon accordingly." 

Let judgment therefore be entered, that the Court 
having inspected the record, find that there is no 



J 



46 RUTLAND COUNTY, 

Priert fAd - The defendant in error pleaded the statute of lirai- 

V. tation in bar in abatement to the action, section 

HwrnHoa. jj^j^^ u That no judgment OT proceedings in course 



Vermont i^tat. cf justice in any real or personal action, shall, from 
passJd AWm- and after, tile passing of this act be reversed or avoid- 
t , 1797. ^ J f^j. ^jjy error or defect therein, unless ,the writ of 
ferror, or suit for reversing such judgment or pro- 
ceedings in course of justice be commenced jind duly- 
Served on the defendant or defendants in error^ ac- 
cording to law, within one year next after the rencK- 
tion of such judgmenty or within one year next after 
such error or defect shall have intervened;*^ and 
.then alleged; .that the judgment was rendered at the 
.Jakuary term of the Supreme Court, 1800, arid the 
«>ft^rit o£ error served the llih of March, 180U more 
than ofleyear next after the rendition of such judg- 
ment. .. 
it. p. 410. sThe plaintiffs replied ovtv the saving clause of 

the saftie section, saving alvvays unto infants, feme 
d[wertSi^'pcTsoi\s non compos mentis,- ])ersons in prison, 
.be}oud seas, or without X^iC United S:ates, the right 
of bringing any writ of error or suit for reversing 
any judgment or proceediiigs in the course of justice 
at any time within one. year next after such impedi- 
ment shall be removed, and not afttr; and alleged, 
that Erastus Goodrich, one of the plaintiff:, in error, 
at the time of rendering said judgment was a minor 
., under the age of twenty-one years, to wit, of the age 

of twenty years and three months, and no more, on 
' the 20th q{ January y 1800, being the time of render- 
ing said judgment, and that one full year did not 
elapse after the said Erastus Goodrich became of age, 
before the said plaintiffs brought' their said \vrit of 
error, and served the same on the defendant, as by 
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said writ of error, and service thereon made, would 
more fully appear ; et hoc parati sunt verificare. 

To this replication dclendani demurred. 

The question now is, whether, when an infant is 
eoupled in a judgment as defendant with others of 
full age, and error is brought by all after the expira- 
tion of a year from the judgment rendered, but within 
a year from the time the impediment of infancy is 
removed, the writ of error is barred b} the statute, 
or within the purview of the saving clause. 

By the Court. Must not all parties against whom 
judgment is rendered, join in a writ of error ? 

Defendant's counsel. We consider that some may 
bring error sub moth. 



47 



oibers 

Hamiltoo. 



Court. It is laid down in Rolle'*s Abridgment ^ as je©//. i. ^74^. 
cited by Chief Baron Comyns^ *' that though some ^•^' ^. ^^ 
get nothing by the reversal, they must join for con- *• P- ^^i* **'• 
formity ;" and if judgment against two, writ of error 
ad grave damnum of one will not lie. Though some 
who are not attached to the record, yet privy to the 
judgment, may join in the writ, yet certainly all 
those who are subjected to the judgment must join, ' 

if living, and if not the decease must be suggested 
in the writ. The law upon this point is expressly 
laid down in the case of Walter v. Stokoe^ 1 Lord p. n. 
Raym. Rep. " Judgment in trespass was given 
against five ; four bring error, and adjudged that the 
writ was not good. For all persons against whom a 
joint judgment is given ought to join in a writ of 
error ; but it appears here upon the face of the writ, 
that there was another person against whom the judg- 
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ment was given, ndio has not joined in the writ of 
enror, and it is not alleged that he is dead, and< there- 
fore the writ is bad." In the case in question, could 
the original aduU defendants have sustained error 
without joining Erastus Goodrich ? Gould they have 
joined him dum infra atatem ? How then could thejr 
have brought their writ within the year from the 
judgment ? 



Cartk, S» 
Teh, 4. 



Defendant's counsel. We consider that hb name 
might have been joined under the sanction of an oft- 
eial*or natural guardian, or prochein ami^ 

Court. Could the adult original defendants have 
compelled him or them to join in the suit ? 

Defendant's counsel. We see no greater difficulty 
in compelling the guardian to join, than in enforcing 
any partner, in a judgment where there are several 
defendants, to join for the benefit of the others in a 
writ of error ; and we find in a note under die case of 
fValter v. Stokoe^ in Lord Raymond'^s ReportSy cited 
by the Court, under the authority of Carthew and 
Yeherton, " that if any of them refuse, he or they 
should be summoned and served." 



There w «o Court. We havc no such process in this State; 
^ate^'to'coin* but if there were, coutd it apply in cases where no 
m V jud^cnt official or natural guardian exists ? An infant must 
•f Mrorl** ^"' prosecute by his guardian or next friend, and he must 

defend by them when sued; but the. plaintiff who 
sues an infant cannot elect a guardian, or force a pro^ 
chetn ami upon him by his writ ; he must in such case, 
if no one appears to defend for the infant, move the 
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Court, who ^ will appoint a prochein ami. Neither Mettaai 

can he, if he is coupled in judgment with an infant, ^v!^** 

appoint a guardian' to hiro, or force a prochein ami "*"*'^^*^ 

upon him by inserting hb or their names in hb writ 

of erran If he inserts the infant's name alone in the 

writ, the Court cannot aid him by appointing a 

guardian to prosecute. The only power the Court 

have to appoint a guardian to an infant party, is 

where he is made defendant, and this from the ur- 

gency or necessity of the case. An infant may be 

sued f(H* a trespass. If he has an official or natural 

guardian, he may appear in his defence on the re- 

C(Md. If he has none, the Court will appoint some 

<me to plead for him. But this uigency or necessi^ 

does not reach the case where the infant is plaintiff. 

There the Judge of probate may appoint, or prepa- 

ntory arrai^ments be made with the natural guar* 

^n or next friend, to lend his name in aid of the 

prosecution. The Court, therefore, never appoint a j^ ^^^ ^^^ 

guardian to prasecutCj but only to defend an infant ^'^^^PPJ*'"*^ * 

Dittty. prosecute for. 

The Court are therefore clearly of opmion, that fend ui infant 
the ?wit of error would have abated if brought by T^l. m. in 
the original adult defendants during the minority of plIl^SS^!"^ ^ 
Erastus Goodrich ; and the writ appearing to have 
been served ^thin a year after the impediment of 
nonage was removed, the action is not barred by 
the statute of limitations, and the plaintiff's replica- 
tion is sufficient, and that the plaintiff's writ do not 
abate. 

Respondeas ouster* 
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Argument upon tlie errors assigned. 



If an infant The erroF assigned is, that at the time of rendering^ 
judgment on the judgment aforesaid, the said Erastus Goodrich 
otSel^^of ^uii was a minor under the age of twenty-one years, to 

*^br*'u^iir'^b^ ^^^^' ^^ ^^^ ^S^ ^^ twenty years and three months, 
all, and the and no more, and legally and totally incapable of ap- 

error assigned , o -' .^ a ^ x 

be, that it dcies pcaring and answering or defending in said suit, in 
^e r«:o^^h°at . any Way other than by a guardian, and that the plain- 
fended a!e stdt ^^^ ^*^. ^^ ^^^ ^"7 person to appear as guatdian to 
*y ^!?h'^^''de ^^^ minor, nor was any person appointed by the 
fendant in &- Court ; that the Court did proceed to render one en- 
his plea, that tire judgment against the said Merrit Priest^ Dccvia 
girai-dian^^^flc- Olney^ Erostus Goodrich^ and Joseph Davidson^ 
tuaUy <ipp^f*^<^ wliereas the said "Erastus Goodrich never had any 

ana empioyea ^ ^ ^ 

counsel to defend Jay in Court, or any opportunity to put in a plea, or 
infcmu on de- to be heard hi said matters, and no damages ought' 

murrer such . j • ^ ^i_ • ji 

appearanccwiii to have been given or assessed agamst the said 
den^.^^^d**"*' Erastus Goodrich, or either of them \ and tlien a'gci- 
originai judg- ^^^.^^ assignment of errors, 

ment wiU not o 

^ for that cause And now the defendant in error comes, &c. by his 

be reversed* 

attormeys, 8cc, and pleads and says, that although true 
it is, that the said Erastus Goodrich was a minor 
under the age of twenty-one years, at the time of 
rendering said judgment, as the plaintiffs m their 
declaration have alleged, yfet he saith, that Asa Goad* 
rich, the fathtr and natural guardian of the said 
Erastus, and Jonathan Orins, to whom the said Eras'* 
tus was, at the time of the trial and judgment afore* 
said, an indented apprentice, as guardian and master 
to the said Erastus, were duly, notified of the action 
afortsiiid, on which the judgment aforesaid was fen- 
deicd as aforesaid, and tiiat as guardian and master 
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as aforesaid, the said j4sa Goodrich and Jonathan 
Orms jointly and severally engaged, retained, and 
employed. Israel Smithy Samuel JValkery and John 
Cooky Esquires, attorneys of this Court, to defend 
the said Erastits Goodrich in the action atbresaid, and 
tliat the said Israel Smithy Samuel Walker^ and John 
Cooky attorneys as aioresaid, did defend the said 
JErastus in said action to the final judgment afore«- 
^d, absque hocy and therefore, Sec* 

To this plea the plaintiffs in en'or demurred* 



Priest tad 
others 

V. 

Hamlltoii. 



Counsel for the demurrants* The plea confesses, 
that Erastus Goodrich was, at tlie time of rendering 
the judgment, a minor^ but avoids, or attempts to 
avoid, the error assigned, to wit, that the now plain- 
tiffs in the original suit did not cite any person to 
appear as guardian to the minor, nor was any ]3ersoQ 
appointed by the Court, by alleging that Asa Good^ 
richy the parent and natural guardian of Erastus 
Goodrichy and also Jonathan OrrnSy to whom the 
minor was an indented apprentice at the time of the 
trial, and rendering judgment, were notified, and ap- 
peared and employed certain attorneys of tlie Court 
to defend the action on part of the minor. 

We consider this plea to be bad, in this, that it 
docs not set forth that Asa Goodrichy the parent and 
natural guardian of JErastuSy obtained leave of the 
Court to defend as guardian to the minor, or appears 
to have defended him on the record. We dp not no- 
tice Jonathan Ornis^ as he could not be considered 
as guardian to the minor by virtue of the indentures 
of apprenticeship* 

When an infant is made defendant, he cannot de- 
fend himseIC " He must appear only by guardian, 
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Priefft and toT be has not knoiv)edge of his own aflairs, or to 
^ r, choose a man who can plead well for hinu" Com. 

.,^''""^"° Dig. vol. 5. p. 572. tit. Pleader, 2 C. 2. 

So, p. 573. " If several defendants appear by at- 
torney, and one is an infant^ it is error , and the judg- 
ment shall be reversed against all." 

The practice is well settled in the case of Shipman 
V. Stevens, C. B. 2 fFils, Rep. p. 50. " Where the 
defendant is an infant, the plaintiff ought to apply to 
' him to name his guardian, and in default thereof the 

plaintiff must apply to the Court to oblige him so 
to do." 

If the infant party has a natural guardian, he can* 
not appear and defend for him without leave of Court, 
and this leave of Court should appear on the record. 
It is not an evanescent thing, like the interlocutory 
opinions of tlie Court, which decide the admissibi- 
lity of witnesses, or the priority of speaking : but it is 
an important part of the process, without which the 
judgment will be erroneous ; therefore it is not suf- 
ficient to say, as in the plea, that the thing happened; 
but, was it done by leave of Court, and is it re- 
corded. If it had happened, and the clerk had by 
mistake omit|bd to notice it in making up the re- 
cord, it is a fiict of such a nature as would have ob- 
truded itself prominently on the record. In pleading 
the general issue, which was pleaded severally, Eras^ 
tt4Sf the minor, v\ ould appear to have pleaded by jisa 
Goodrich, his parent and natural guardian per Cu-^ 
riam specialiter admiss. 

In the case of Peachy v. Harrison, 1 Lord Raym. 

p. 252. it is laid aown, that tlie adnuttance of a guar- 

«^^ dian for an in&nt plaintiff must be entered on the 

record^ and the same applies to the admittance of « 
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•guardian to an infant defendant ; and so we consider Kett tad 
lias been the uniform practice of this Court v" 

Hamilton. 



Counsel for defendant in errcx*. It stands coo^ 
fbssed by the demurrer, that Erastus Oaodrich^ the 
minor, appeared and defended the suit by counsel 
employed by his guardians ; but it is contended this 
should have been by special leave of the Court, and 
been made part of the record. Perhaps the practice 
has been too lax ; but we consider, that by our prac- 
tice, where an infant defendant has appeared by his 
official or natural guardian, the guardian has always 
been permitted to defend without special leave of 
the Court ; but where no official or natural guardian 
appeared, and the Court has appointed one ex mere 
tnotu^ or upon application of the opposite party, then 
and then only has the record of the appointment, and 
license to defend, been made. If there be any force 
in the observation, that if the fact of defence by 
guardian had existed, it would have obtruded itself 
on the record, we reply, that the guardian by in- 
denture of apprenticeship, Jonattum Orms^ and the 
parent and natural guardian of the minor, Asa Good^ 
rich^ do appear to have defended him on the record ; . 
the first having entered bail for the minor's appear- 
ance at Court on the mesne process, the second 
having entered a recognisance for the minor's ap- 
peal to this Court. 

But to consider the subject more particularly: We 
contend, that when an infant is connected with other 
defendants of full age, he may apj^ear and defend 
with the others, under the power of attorney made 
by them, although the infant cannot thus appear and 
defend when sole 4^fendant^ for this obvious reason, 
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Priest and that he cannot execute a power of attorney. It is 

^^ V*!" laid down in ^he books, " If several sue jointly, and 

Ha iniUoti. gome are within age and some of full age, and all 

Com. Dtg. voL appear by attorney, it is no error ; for those of full 

^* age may make an attorney for all ;" and by parity of 

reason, if several are sued^ some within age and 

tome of full age, and all appear by attorney, it is no 

error. 

The cases cited from Comyns* Digest^ Lord Ray^ 
mond^s and tVilson^s Reports^ are therefore not in 
pointi for they contemplate suits where the infant is 
sole defendant^ and cannot take the benefit of the 
letter of attorney executed by his co-defendants who 
are adult. . ^ 

We contend further, that if an infant, wheiY joined 
with other defendants of full age, cannot defend by 
attorney, yet if he have a parent or natural guardian, 
who appears and defends for him, such defence may 
be made without special leave of the Court, or such 
leave, if necessary, will be presumed, if a natural 
guardian exists and has had notice, which is in the 
present case, and need not be made matter of record. 
The admission by the Court of a guardian to defend 
an infant, appears not to have been considered in the 
English Courts as a matter of so high import as is 
lb. p. 573. tit. contended for by our opponents ; for we read, " If 
Pleader^ 2 c ^. ^^ jnfant defendant appears and pleads by guardian 

regularly^ he. ought to be admitted before he appears . 
or pleads ; but if he is not admitted, it is not error^ 
but only a misdemeanor in the attorney ;" and this 
comports with our practice, as already suggested. 

As this is an error, in fact, why did not the plaintiff 
meet us fairly upon tlie issue, whether Ems t us the 
minor did or did not appear and defend the original 

6 



JULY ADJOURNED TERM, 1808. 

suit by his guardians ? It seems they dreaded this 
investigation^ and have rested their cause upon a 
mere technical omission in the record, which the 
Court, we trust, will not favour. 
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Counsel for the demurrants. We do not consider 
this a mere technical omission in the record. The 
authorities cited show such omission has been con- 
sidered as substantial error. 

It is objected, that the. cases cited are not in point, 
as they recite cases wherein the infant is sole de- 
fendant ; yet the position laid down by Chief Baron 
Comyns^ which is supported by numerous respectable 
authorities, says, '^ that if several defendants appear r. s Oo, 289. 
by attorney, and one is an infant, it is error, and 25 ^r. 2 cri 
judgment shall be reversed against all." R^i'L^f*^ 

The position read from the same author by our *■ ^^- ^' 
opponents, " that if several sue jointly^ and some are 
within age and some are of full age, and all appear 
by attorney, it is no error, for those of full age may 
make an attorney for all," certainly cannot apply. 

Pirst. It is applicable only where infants are joined 
with adults as plaintiffs^ and not as defendants* 

Secondly. It respects joint actions ; ** j/* several 
sue jointly J*^ There may result a n€;cessity for the 
immediate prosecution of actions upon joint con- 
tracts, and those of full age cannot injure those under 
age by commencing and prosecuting suits for the re- 
eavtry of their interest, as conjointly connected with 
their own ; but in joint and several contracts, the rea- 
son would not apply. 

Neither would the reason of this position apply to 
infants jomed with adults as defendants, at least where 
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Priest and the action was not joint, and several defences might 
V. be made. 

"*"'"^"' It will be reccJIected, that, in the present case, 

Erastus the minor pleaded severally. If, therefore, 
he might have been covered by the power of attorney 
of the other defendants, he certainly was not, having 
made a separate defence. 

It is said, if an infant defendant have a natural 
guardian, the guardian may by our practice appear 
and defend without leave of Court, especially ob- 
tained. Be it so* But this is aside of the question 
mooted ; which is, whether the guardian did in this 
cafee appear and defend by leave of Court, and whe- 
ther, if the fact existed, the Court, sitting as a Su- 
preme Court of Errors, can know it, but by the re. 
cord. It certainly is not expressly set forth in the 
record. If it were, we should naturally expect to find 
it in the first plea of Erastus the minor. Here is the 
proper place for the guardian to appear in defence rf 
his ward. Here it is not. But it is said, that Asa 
Goodrich^ the parent and natural guardian, and Jona- 
than Orms^ tlie minor's master by indenture of ap- 
prenticeship, appeared and defended the action for 
him. How ? One by entering bail for him on the 
mesne process, the other for the appeal ? Is this de- 
fending the suit ? 

It is said, the admission of a guardian to defend an 
infant party is lightly esteemed in the English Courts. 
But in the case of Peachy v. Harrison^ the plaintiff, 
being an infant, brought an action by guardian, and 
after verdict for him it was moved in arrest of judg^- 
ment, that there was no warrant for him to appear 
by guardian entered upon record ; and it was re- 
solved by the whole Court, that the admittance of a 
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gudrdian ought to be upon record;^ because it is the Meit uia 
act of the Court ; iot the Court takes care of in&iits, v. 

that none shall sue for them but those that are re» 
sponsible ; for if the infant be prejudiced, he majr 
have his action against him. But judgment cannot 
be arrested for this cause, any more than if no war* 
rant of attorney be filed& But upon errdr brought, 
and diminution alleged and certified mB^ R* it mU 
be Ul^fir which the judgment may be reversed. 

The position read by our opponents from Comyns^ 
Digest^ *^ that if an in&nt defendant appears and 
pleads by guardian regularly^ he ought to be admitted 
as such before he appears of pleads ; but if he b not 
admitted, it is not error^ being only a misdemeanor 
in the attorney," goes only to the mere .act of admxs»> 
sion by the Court. But if the case had beeti, that the 
record did not show that the guardian appeared and 
pleaded^ it would undoubtedly have been error. 

It is said the practice of this Court has been lajc in 
such cases. It is then surely time to give it tone* 
Actions of triespass may, it is true, be maintained 
against infants. It is right it should be so4 The 
peace of society requires it But when sued, the lavr 
will still consider them as infants. They may su&r, 
but they cannot act ; and if they have attempted to 
act in their nonage, as by defending a suit personaUy^ 
the law wUl enable^them, when arrived at legal ma- 
turity, to review what they may have suffered during 
the imbecility of infancy^ and will not permit any 
one to keep an advantage gained over them during 
that imbecile sera. If the infant has had damages 
awarded against him by judgment of Court, upon his 
coming of age he will repair to the record. If he 
therein discovers, that his guardian appeared and de« 
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fended his cause for him, he must rest satisfied. But 
if he finds, as in the present case, that a judgmeni 
has been rendered against him at a time when, in the 
words of an author cited> ^* he had not knowledge 
of his own aflbirs/' and that wiQiout a guardian to 
defend him, he will render the saving clause of the 
statute of limitaticm, aror such judgment, and seek 
by due course of law to obtain that justice as a man 
which was not rendered him m^n an infiuit For 
these reasons, if the record has inat hitherto, it ought 
surely henceforth, to notice the important and sub- 
stantial fact in the process, that the guardian of a 
tninor appeared, pleaded, and defended him in a suit 
brought against him by especial appointment, or 
leave of the Court. 



Judgment aflirmed. 

Lott Hall and Samuel Prentice^ for the plaintiff 
in error. 

Daniel C/upman, Cephas Smith, Junior, Chatmec^ 
Langdmy and John Cook^ for defendant. 
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Haten et Vjl 
Smith and Ca«- 

Nehekiah Hazen etUxor, Reviewers, ^«u 

against Vide «u«, vol 

Peter Smith and Josiah Caswell, Reviewees. ^p-^^^- 

DEBT on recognisance entered by a private in- Upon the fe< 
former, in pursuance of an order of a Justice d the ^^^ upon 
Pfeace holding a Court of Inquiiy- ^^^^ ^ 

Demurrer to the declaration. ?^^.u ^^ 

uift. the Couit 

This cause was argued and determined upon the wui not prohi- 

. \ bit the couMel 

samepleadmgs m favour of the reviewees, uvthis fromtrgainfit 
County, January term, 1801. And now, ^'^^ 

Cook^ for the reviewees, insisted, that as the issue 
embraced points in law only, which had been so- 
lemnly argued and decided by the Court, the Court 
would not now proceed to hear the same points ar- 
gued ; for this would be tantamount to the sustaining 
a writ of error to reverse the judgment of tliis Court 
in matters of law ; but that the Court would consider 
the review^ as entered merely for the purposes of de- 
lay, and would without further hearing affirm the Vemm st«t. 
judgment of the Court already delivered. chip. ▼!. ^ ^^ 

» 

Sed per Curiam. The third section of the judi- 
ciary act secures the right of review in all civil causes 
originally commenced before the County Court, and 
brought by appeal to tliis Court, with certain excep. 
tions, which do not embrace this case, and the Court 
cannot deprive a party of this right, with the privi- 
leges incident to it. 

In our judicial system, several trials are allowed, 
in (xder to afford the parties time to cast all the light 



•v 



60 RUTLAND COUNTY, 

iUitn et ux. upon the subject litigated, of which it niay be capa« 
tiid Cm- ble by the adduction of evidence, or the application 
of arguments or authorities, and also that the Judges 
may have such view of the subject, as that they may 
be enabled to administer the law correctly. 

The case of a review of a judgment render^ on 
an issue at law, cannot compare with a writ of error 
brought to reconsider a bench decision, as a review 
supposes the cause not to have been sufficiendy in- 
vestigated. But before a writ of error can be brought, 
the parties have had the opportunities of several 
trials, and the law will presume that the legal points 
in the cause have been sufficiently considered and so* 
kmnly decided* 

The exceptions in demurrer were argued, and the 
Court decided the declaration sufficient. At February 
term, 1803, the bond was chancered to 100 dols, 
fi2ctSt 

Judgment for the plaintiff. 

JOaniel Chipman and Chauncey Langdm^ fqitr 
•lain tiffs. 
Tf — ■ and John Cooky for defendants. 
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Darius Chipman, Reviewer, 

against 
Jamjes Sawyer, Sheriff of Chittenden County, 

Reviewee. 



Chipnuui 

T. 

Sawyer. 

Vide tmUt vol* 
1. p. 83. 



DEBT on escape^ Special demurrer to the de- 
claration. 

The demurrer was again argued at this term, and 
the Court confirmed the opinion of the late Judges 
by decisions, that nominal plaintiff in ejectment can- 
not maintain an action against a sheriff for an escape 
of a defendant committed in his name for the danu^s 
. and costs recovered in the action of ejectment ; and 
that a sheriff, as keeper of the prison to which is com- 
initted a debtor from another County, is not liable 
for the negligent escape of such debtor. 

Judgment for defendant 

Israel Smith and Daniel Chipman^ for plaintiff. 
Qmmcey Langdonand John Cook, for defendant. 



The nominal 
plaintiflT in e- 
jectment can- 
not maintjun aa 
action Mnun^t 
a sheriff for 
an escape of a 
defendantcom- 
initted in his 
name for the 
damages and 
costs recovered 
ia.the action of 
ejectment 

A sherifl^ ^f^ 
keeper of the 
prison to which 
IS commltfed a 
debtor fromaa* 
other County, 
is not liable lor 
the negligent 
escape of auch 
debtor. 
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Jamet 

g^T^^ Chalkley James, Appellee, 

■ against 

^ Simeon Smith, Appellant. 

Correction of DEBT on recognisafice ; default, and motion te 

tn inaccuracy . 

in the report of ChanCCr. 

cLh^ToJ. 'l^his cause was heard on the motion to chancer, 
SmitkTl^er' "^^^^^V t^Tia^ 1801, and continued for the Court to 

ftd in the first advisC. 

volume, p. 136. / . , ,. , 

In the report of this cause m the^rst volume, p. 
128. 136. there is an inaccuracy in the minute, which 
states, that •*. at the ensuing term the Court chan- 
cered the bond of recognisance to a sum merely no- 
minal." At this term, after ailment upon the mo- 
tion to chancer, the Court intimated their intent to 
chancer the bond to a sum merely nominal, and the 
plaintiflT then moved to enter a nonsuit, which was 
granted upon the payment of full costs. 

' Cephas Smithy for plaintiff. 
Chauncey Ldngdon^ for defendant. 



^5 
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NOTE. 

THE opinion of the Court, that a promissory note Mote oa dw 
deposited with arbitratorst subject to their endorse- x nrakT^ 
ment to the amount of their afeard, is void, delivered ^ljf'"J^Sd 
in this County in the case of Jasper L. Drake against ▼«>• *• P- 79- 
Nathaniel Collins^ January term, 1801, reported 
volume 1. p. 79. was much doubted at the time, 
and has since been followed by no similar decisicms. 
It will be observed, by recurrence to that report, 
that the decision was not s^ipported by the unani- 
mous Opinion of the bench. The Chief Judge and 
Hallj Assistant Judge, divided, whilst Smithy Assist- 
ant Judge, inclined to be in opinion with Judge Hall^ 
that such notes are not in themselves void, but 
merely void|able ; but eventually he esteemed it to be 
his duty to concur in opinion with the Chief Judge. 

When we consider the nature of our trials by 
Jury, we shall not be surprised, that, as in case of 
trial at Nisi Prius in elder governments, judicial 
opinions should sometimes be hastily and perhaps 
incorrectly given. 

At the request of several respectable members of 
die bar, who con^ered some intimation to this ef- 
fect might be proper to guard junior practid(Hier9 
from relying upon this questionable decision too 
strongly, this note is inserted by 

The Rspokter. 
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STEPHEJ^ JACOB, J •^•««'«»^ ^^'^^ 



William Hall, Appellee, 

against 
Richard Brown, Appellant* 

Upon a com. APPEAL from a Freehold Court. 
Son tiie^<»nrf Thc complaitit was made to Samuel Saffordy 
S to"p«y^t Judge of the County Court, and Josiah might. Jus. 
Md dSuinw^ tice of the Peace, and charged Brown, that on the 
unecegiory tht iQth day o{ April, 1801, vt et armis and with strong 
iBBuitiff thepro- hand, he entered into possession of the complainant's 
teronthecom' land in Pownal, (butted and bounded,) which land 
of*thVtimc"of ^^ complainant averred he had lawfully and peacea- 
its ezhibitioii. biy possessed for more than three years before thc 
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forcible entry of the defendant, who with like force HaU 
and strong hand continued to hold said land, and to Brown, 
keep out the complainant, by reason of which unlaw- • 

ful and forcible entry and detainer, the complainant 
was damaged 1,000 dollars, and to recover posses- 
sion of the land, with costs^ he brought suit. The 
process was by summons^ and the defendant was 
found guilty by the inquest* and appealed to this 
Court. 

And now at this term, the defendant filed the fol- 
lowing motion : / 

WiUiamHaU, AppeUee, 1 

V. > Supreme Court, &c. 

Richard Brown^ Appellant, j 

The defendant here moves the Honourable Court, 
that said cause be no longer prosecuted against him, 
because he says, that the magistrate or magistrates, 
signing the original writ in said action, did not, at 
the time of the exhibition jof said complaint, make a 
minute in writing, under their official signature, on 
the complaint of the plaintiff, of the true day, month 
md year when the same was exhibited to or signed 
by said magistrate or magistrates, agreeaUy to the 
statute in such case made and provided : wherefore 
the defendant prays here to be dismissed, with his 
costs. By 

2). Fay. 

Fay J in support of the motion, read the 5th section Vermont Sut 
«f the act for the limitation of suits on penal statutes, p^sed nJ^. 
criminal prosecutions, and actions at law. That when *"" ^' *^^' 
any bill, complainty information, or indictment^ shall 

Vox. l\. 9 
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Hall be exhibited, or any action or suit brought or com* 

Brown. menced in any of the cases mentioned in the pre* 

-~--*"""^ ceding sections of this act ; the clerk of the Court, 

or magistrate to whom such bill, complaint, informa- 
tion or itidictment, shall be exhibited, or who shall 
sign the original writ in such action or suit brought 
or commenced as aforesaid, shall, at the time of ex- 
hibiting or signing as aforesaid, make a minute in 
writing under his official signature, on such bill, com* 
plaint, information, indictment, or original \iTit, of 
the true day, month, and year, when the same was so 
exhibited or signed ; and every bill, complaint, in- 
formation, indictment, or original writ, on which a 
minute of the day, month, and year shall not be made 
as aforesaid, shall be void. 

He then insisted, that there appearing to be no 
such minute made by the magistrate in writing, un- 
der his official signature, upon this complaint, the 
wholcmust be dismissi<ed as a iJovd process^ 

Langdon^ e contra. We contend, that this b not 
one of those complaints upon which such minute is 
required to be made. 

The 5th section of the statute of limitations directs, 
that such minute shall be made^ not in all cases ii^ 
discrinunately, but '^ in any of the cases mentioned 
in the preceding sections of this act." This leads to 
an examination of the preceding sections. If the pre- 
sent complaint is within the purview of the 5th sec- 
tion, it must be mentioned in those preceding. 

The^r^^ section relates merely to actions qui tarn. 

The second is merely a proviso to the firsts and 
takes out of it such special limitations of qui tarn 
actions as ma}' have been made by particular sta- 
tutes. 
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The third section enacts, that all actions, suits. Hail 
bills, complaints, informations or indictments, which Br^wn. 
at any time hereafter shall be brought, had, com- - 

menced^ or pnosecutedy&r any crime or misdemeanor^ 
(theft, robbery, burglary, forgery, arson, and murder, 
excepted,) shall be brought, had, commenced, or 
prosecuted within three years next after the offence 
was committed, or shall be committed, and not after 
the expiration of the said three years; and all actions, 
suits, bills, complaints, informations, and indict- 
ments, which shall be brought, had, commenced, and 
prosecuted, for theft, robbery, burglary, and forgay, 
shall be brought, had, commenced, and prosecuted 
within six years next after the commission of the of- 
fence, and not afterwards; and if any action, suit, bill, 
complaint, information, or indictment, for any crime 
or misdemeanor, (except arson and murder,) shall be 
brought^ had, ct>mmenced, or prosecuted, after the 
time hereby limited, that then the same shall be void 
and of no efiect ; any law, usage, or custom to the 
contrary notwithstanding. 

To be included in any possible way within these 
. preceding sections, this complaint must be within the 
3d section, for a crime or misdemeanor. It appears, 
by inspection, to have been for neither. It is a mere 
civil process ; a summary action of ejectment, to 
regain possession of land from which the plaintiff has 
been ousted. The prayer and the object of the com- 
plaint is, not to punish the defendant, but merely to 
recov.er actual possession of the land, *' and to reco- 
ver possession of the land with costs, the plaintiff or 
complainant says he brin^ suit." The nuigistrates so 
considered it. The process is by saiiMONs, which 
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Hal implies a civil process. Judge Blackstone defines 

BroW a summons as a notice given upon all real pra^ 

cipeSi and also upon all personal fiTits for injuries not 

p. 279 Enjfiuh agaitist the peace. The proper process for a crime or 

and Tucker'9 °. ^. .. .-i juju 

editions. misdcmeanor is a warrant, which is thus denned oj 

Bi. Com, vol.4, the same accurate and luminous author : '^ An arrest 
i^ci. edh^ *" by warrant is the apprehending or restraining one's 

person, in order to be forthcoming to answer an al- 
leged or suspected crime." In our practice, to speak 
of a summons to answer for a crime, would be a 
professional solecism. We therefore conceive, that 
the statute does not require that a minute of the time 
of exhibition of a complaint, like the one now in 
question, should be made upon it, and therefore 
trust that the Court will dismiss the motion. 

Fay. It is objected to our motion, that the com- 
plaint in question is not within the purview of the 
5th section of the statute of limitations. Thifi section 
refers to preceding sections, and it is conceded, that 
t is included in the third, if the complaint charges 
the defendant with a crime. Has he not so charged 
the defendant ? Shall the privately taking a few cents 
from me be considered as a crime, and shall it not be 
held criminal with force and strong hand to oust me 
of my domicile, and, what may be far more injurious 
in this land of farmers, to violently thrust me out of 
possession of my land, of my form upon which I 
depend for bread, fuel, and clothing for my family ? 
Surely he who takes my purse, in comparison with 
this injury " steals trash." 

Our English ancestors considered forcible entry 

and detainer as a crime. It was always so consi- 

stat. 1. C.8. dered by the common law. By the statute of the 5th 
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ef Richard IL passed so early as the year 1382, ^' for- Han 
cible entries are punished with imprisonment and raiT- Bro^ 
som at the King's will ;" and by the several statutes " 

of 15 Rich: II. c. 2. 8 Sen. VI. c. 9. 31 Eiiz. c. 11. 
and 21 Jiames L c. 15. '^ upon any forcible entry 
or forcible detainer, after peaceable entry upon any 
lands or benefices of the church, one or more jus- 
tices of the peace, taking sufficient power of the 
eounty, may go to the place, and there record the 
force upon his own view, as in case of riot, and upon 
such conviction may commit the oflRmder to gad till 
he makes Jine and ransom to the King ; and more- 
over the Justice or Justices have power to summon 
a Jury to try the forcible entry or detainer com- 
plained of; and if the same be found by that Jury, 
then, besides the Jlne on the ofiender, the Justices 
shidl make restitution by the sheriff, of the possession, 
without inquiring into the merits of the title ; for the Bi. Com. vol. 4 
force is the only thing to be tried, punished^ and re- Tuek^ tSv 
medied by them." 

The several provisions of these statutes, so far as 
applicable to our state of society, are embodied into 
our statute against forcible entry and detainer, passed vermmt suu 
27th February, 1797. ^^^- ^' P' ^^^ 

Our statute distinguishes between forcible entry 
and detainer, and detainer without force ; between 
that which shall be esteemed criminal, and that which 
shall be considered a mere civil injury. It gives the 
remedy of restitution in both cases, but annexes a 
fine and imprisonment to enforce the payment of it 
only to the former. 

The second section gives power to two Justices of 
the Peace, one of whom shall be a Judge of the 
County Court, to inquire by a Jury, as is therein 
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Hall after directed, referring to section 3. as well against 
Brown. those who make unlawful and forcible entry into 

—■"——" lands, tenements, or other possessions, and with a 

strong hand detain the same as against those who, 
having a lawful and peaceable entry into lands and 
tenements, unlawfully and by force hold the same, 
and to cause restitution to be made. 

rermont Stat. The third section details the process, and provides, 

that ** if the Jury, after a full hearing, find the person 
against whom the complaint is made, guilty of the 
forcible entry and detainer complained of, they shall 
all sign theim^erdict ; and the said Justices shall en- 
ter up judgment for the complainant to have resti* 
tution of the premises, and shall impose such fine, 
not exceeding ten dollars, as they, considering all 
the circumstances, may think just, and shall tax costs 
for the complainant, and may commit the person 
against whom judgment is so made, until the fiitb 
be paid. 

lb. 217,218. The sixth section enacts, " That when any person 

shall wilfully and without force hold over any lands, 
tenements, or other possessions, after the determina- 
tion of the time for which they are demised or let to 
him, or to the person under whom he claims, or when 
any person wrongfully and without force by disseisin 
shall obtain and continue in possession of any lands, 
tenements, or other possessions, and after demand 
made in writing for the delivery of the possession 
thereof by the person having the legal right of such 
possession, his agent or attorney, shall refuse or ne- 
glect to quit such possession, upon complaint thereof 
in writing to two Justices of the Peace, one of which 
shall be a Judge of the County Court, the said Ju9« 
tices shall proceed to hear, try, and determine the 
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same in like manner as in cases of forcible entry and Han 
detainer, and issue a writ of restitution accordingly. Brown. 

" Provided aJways, that in such case the original ' 

process shall be a summons, and the Justices shall 
have no power to assess a fine on the person com- 
plamed of." 

The complaint in question is brought upon the 
second section, and by the third section the Freehold 
Court may impose a fine, and may commit the per- 
son amerced until the fine is paid. Here is a crime 
contemplated by the statute, and 2ifinc annexed. 

But it is objected, that this complaint is not for ^ 
crimey because the process was by summons. We 
conceive this to have been a mere mistake in the 
magistrates issuing the process, and that it cannot 
effect the essential qualities of the complaint. If 
complaint is preferred for a murder or other felony 
to a Justice of the Peace, would it become a com- 
plaint for a mere civil injur)', because the magistrate 
had issued a summons for the appearance of the per- 
son charged. 

It is further objected, that the complainant has not 
prayed for the punishment of the defendant. The 
complainant knew this would be the consequence of 
final conviction, but he was not obliged to pray for 
it. All he was to seek was restitution of his land ; 
and the Justices, upon conviction, were ex officiis to 
impose a fine. 

When we consider tiie intent of the act, which 
Tenders a minute necessary to be made upon the ex- 
hibition of a complaint, shall we not find it equally 
applicable to the complaint in questi<Hi ? The first 
proviso in the act against forcible entry and detainer 
contains a limitation. Provided always, that nothing vermm sut. 

voL L p. 2%7. 
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HaU in the foregoing part of this act shall be constraed to 

Brown. extend to any person or persons who have had the 

— ^'■■~^— quiet, peaceable, and uninterrupted occupation of 

any lands, tenementSi or other possessions, for the 
space of three whole years next before the entering 
such complaint. Here it appears necessary that the 
time of the exhibition of the complaint should be 
precisely ascertained. Is it not therefore as necessary, 
that the time of preferring the complmnt should be 
ascertained and placed beyond controversy by the 
minute of the magistrate, in order to compute cor- 
rectly the three whole years next befi^^ the entering 
such complaint, as it is to ascert^n by such minute 
the precise time of presenting an indictment to this 
Court for theft, robbery, burglary, or forgery, which 
are confessedly and expressly within the purview of 
the fifth section of the statute of limitations. 

We therefore consider, that this complaint having 
no such minute entered upon it is void^ as declared 
•by the statute, and therefore the whole process is 
void, and must be dismissed ; for debile fundament 
iunif Jaliit opus. 



Vide ante, vol. 
1. p. 345. 



Opinion of the Court. 

. The subject having been before the Court at the 
late term in Chittenden County, in the case of Ira 
Allen, administrator of Ethan Allen, v. Gideon and 
Jonathan Ormsby, it was at first concluded by the 
Court, and suggested to the parties, that the decbicHi 
in that cause had settied the construction of the fifth 
section of the sUttute of limitations, as api^icable to 
the act to prevent forcible entry and detainer ; but as 
that decision, by recurrence to our minutes, is found 
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to apply particulariy to complaints brought upon the Hall 
sixth section of this act, the Court were inclined to Biown. 
a further discussion. — — — 

In the present case, the Court consider the fifth 
section of the statute of limitations, which renders a 
minute by the magistrate necessary on the exhibi- 
tion of a complaint in certain cases, to apply to com- 
plaints exhibited to the Justices of a Freehold Court 
against those '' who make unlawful and forcible 
entry into lands, tenements, and other possessions, 
and with a strong hand detain the same," and 
^^ against those who, having a lawful and peaceable 
entry into lands and tenements, unlawfully and by 
force hold the same/' 

That the magistrate's power to impose a fine upon 
conviction, stamps the acts of forcible entry or forci- 
ble detainer as criminal ; and therefore they are in- 
cluded in the purview of the preceding third section 
of this statute. 

And the only questicHi in this case is, was the pre- 
sent complaint brought upon the second or the sixth 
section of the act to prevent forcible entry and de- 
tainer. 

The Court consider the complaint to have been 
brought upon the second section, and that the ma- 
gistrate's issuing process by summons cannot alter 
its inherent and essential qualities. 

Let judgment be theref(xe entered, that the com- 
plaint be quashed. 

Complaint quashed. 

Chauncey Langdon^ for complainant. 
David Fay J for defendant. 

Vol. II. 10 
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Smith 

r. 

shumwty. IsAAc S. Smith, Appellant, 

against 
John Shumway, Appellee. 



Vermont suL IN this trial, Robinson and Tyler ^ Judges, having 

vol. l..p. 56. ^ • 

c. Ti. 8. 7. been of counsel, Jacobs Assistant Judge, sat alone. 

Defamation. General issue pleaded, with notice, 
and cause to the Jury. 

The facte iU- j,j ^^ couFsc of the trial, plaintiff's counsel sjud 

ted in a notice ^ ■ 

under the ge- they should rely on certain facts set forth in and con- 

nend issne can- ^ t* t • % 

not be taken as fcsscd by thc defendant's notice. 

evidence a- 
fCiunst the de- 
fendant rj^g defendant's counsel said these supposed facts 

i^-ere set forth in the notice merely by way of induce- 
tnentj and prayed leave to strike them out. 

Curia. It is immaterial whether the facts set forth 
in the notice are stated merely as inducement, or 
are substantial. They cannot be taken as evidence 
against the defendant. The notice under the general 
issue is simply to apprize the plaintiff of any special 
matters which the defendant shall rely upon in his 
defence or justification. It amounts to no confession 
v'ermout Stat in fact or by implication of law. If it did, the Court 
c?Yi. B. 98. ' would certainly compel the adverse party tp take the 

whole confession together, and not to select certain 
In an action of allcrations of the notice as true, and put the defend- 

defaihation the ^ , n r i 

general charac- aut UpOU the prOOt Ot OtllCrS. 
'tcroftheplton- 
tiff cannot be 

den^e" £ *dJl ^h^ defendant moved to show the general charac-. 
fendant in mi- ^^r of the plaintiff in mitigation of damages. 

maf^s. 
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Curia* It cannot be admitted. Smith 



T. 



Shumway. 

Verdict for the plaintiff, 6 doUars. ^^ ' 

*^ Vermont Stat. 

fol.l p. 94, 95. 

The plaintiff moved to tax full costs. ^^vm. 

The appelUnt 
in An action 

Curia. The statute is exiHress. There can be no ^Tk**''^*^'*' 

» who on the «p- 

greater costs than damages. Costs taxed at 6 p«^ recoyen 

J „ ^ under rUoUan. 

dollars. can Ux no 

more coata than 
damages. 



— — , for plaintiff. 

MMnsanf for defendant. 



£b£k£Z£r DwiNSLLSy Appellee, 

agaimt 
James Aikin, Appellant 

ACTION for slanderous wwds. in an action of 

T^ • '1^ 111* «• Q£uunation for 

rorsaymg, with the usual allegations andinnu- tayui^, <«Tbe 
eiidoes, " Ebenezer DwineUs is a perjured rascal : ^^ "J! 
he has taken a false oath, and I can prove it" . ^^ "l**fiiUc 

General issue pleaded, and notice under the statute* oath, and^i can 
that the defendant would ^ve the truth of the words being a*direct 
in justification, to wit, that the plaintiff, in the trial Ju^^the ^el 
of a certain cause before a Justice's Court, appeared ^^^^ ^^"f 
as a witness, and testified falsely. t*»« general is- 

The plamtiff proved the words to have been spo- BhaU give the 

1 J ^ ji trath of die 

ken, and rested. worda spoken 

in juatiftcation, 
is held by th* 

The defendant's counsel now offered to show' the ^^ J!L^. 

same proof as 

sessions and proceedings of the Justice's Court by would susuin 

. * " ''an indictment 

parol testimony. for perjury. 



1 
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Dwineiis Objected, That the Justice's Court is a Coott of 

Atkin. Record, and parol testimony of its session and pro* 
""*"——*" ceedings is not the highest evidence the nature of the 
* case requires. 

Defendant's counseL We do not consider our- 
selves held tQ the same strictness of proof in giving 
the truth of the words spoken in defence, as is re- 
quired upon an indiptment for perjury. 

Curia. The defendant has not merely charged the 
plaintiff with false swearing, but he has charged him 
directly with perjury j and has explained his meaning 
in his notice under the general issue, to wit, in testi- 
fying falsely in a certain cause before a Justice's 
Court. If he would show the truth of the words 
spoken in justification, he must show the plaintiff to 
have been guilty of perjury in the technical sense 
of the term. He must show all that is necessary 
to be shown to support an indictment for perjury, to 
wit, that there was a Court of competent jurisdiction, 
a cause within that jurisdiction, an issue joined and 
tried, an oath administered by proper authority, and 
that the plamtiff appeared at such Court, and know* 
ingly and wilfully testified falsely to a point material 
to the cause in issue. If the Court before . whom 
the cause was tried is a Court of Record, which this 

Justice's Court is,^ the record of its sessions and 

» * ■ 

proceedings must be produced 



Lant of ITtu* * ^^^ Justice's Court was holden within the State of AWw- 

ork. Green- York. It appeared that the Legislature of that State, on the 

lp.445.* '^*^* ^^^^ ®^ jlfirii, 1787, gave civil jurisdiction to Justices of the 

Peace. By the act for the more speedy recovery of debts tq 
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The record was after some delay produced. Divineili 

V. 

Aiktfi, 

Verdict for the plaintiS^ 46 dollars. — — — .-,,-^ 

It appeared by the record of the certified copies of 
^ case, that in the Coun^ Court, Dwmelky the 
jdaintiff, had, by verdict of the Jury, recpyered Jive 
dollars damages j and that no costs had been taxed. 

Noah Smithy for the defendant, insisted, that no 
more than five dollars costs could be legally taxed 
in the County Court. He relied on the 97th section 
of the judiciary act, *^ that in all acti(»is of the case yermM sua. 
for slanderous words, if the damages found and as* ^'^^^l ^^ ^' 
sessed by the Jury do not surmount the sum of seven 
dollars, the Court shall allow no greater costs than 
damages," and insisted, that this statute was binding 
upon every Court, distinctly and independently of 
every otJier jurisdiction ; that there being a verdict 
found for the plaintiff under seven dollars in the 
County Court, costs should have been there taxed 



the value of ten pounds, first section, << Be it enacted, That 
from and after the first day of June next, all actions of debt, 
detinue, account, covenant, trespass, and trespass on the case, 
wherein the sum or balance due, or thing demanded, shall not 
exceed ten pounds current money of this State, shall be, and 
hereby are made cognisable before any Justice of the Peace, ot 
any City or County of this State ; and every Justice shall be, 
and hereby is respectively authorized and empowered to hear, 
try, and determine all such causes and actions according to law 
and. equity, and shall and may hold a Court for the trial thereof, 
and is hereby vested with all such power and authority for the 
purpose aforesaid, as is usual in Couru of Record in this State, 
find shall sign ail process to be issued out of such Court."* 
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Dradb under seven dollars ; and when the case came by ap- 
Aiidn. peal to this Court, if the verdict had been for da« 
■'"' mages under seven dollars, then no greater costs than 
damages in !his Court. But the Courts being thus 
made by the statute independent of each other in this 
particular, when damages have been found in the 
County Court for five dollars, and the same amount 
of costs taxed there ; and on appeal, damages are as- 
sessed by the Jury in this Court at 46 dollars, the 
JvU casts accruing only in this Court can be legally 
taxed. 

In an action Sed per Curiam. The construction given by the 
worcU,^^ the defendant's counsel to the statute cannot be correct. 
c^^ cJLrt The Legislature, with a view to put a salutary check 
recoTer under ^pf^ actions of the case for slanderous words, where 

seven aollara, * ^ ^ ' 

and on appeal tlie injury Sustained is trifling, have provided, that 

recover above . ^, , • -ip . i. T- it, . 

•even doUara whcu the plamtifi m such actions shall recover by 
shall ^x fall verdict of the Jury any sum under seven dollars, he 
^ju^in both ^^ ^ allowed no greater costs than damages ; but 

they did not look to the primary or intermediate, 
but to the final judgment ; and in the proviso to the 
section read, it is provided, that if the defendant ap- 
peal from such judgment, or review the cause, and 
final judgment shall be rendered for the appellee or 
reviewee, he shall recover full costs. The plain im- 
port of the statute is, that if the plaintiff recover by 
the first verdict under seven dollars, he shall have 
no greater costs than damages. The plaintiff is here 
punished for his presumption, and the defendant has 
the benefit of the security given him by the statute 
against responding a large sum in costs for a trivial 
injury done by him ; and here he has his election to 
discharge this small judgment, or proceed further 

5 
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with the cause. But if he will himself appeal or re- 
view the cause, and expose himself to further costs 
upon a trivial suit, and the event should be, that on 
the review or appeal, the plaintiff should recover a 
larger sum than seven dollars, he shall respcHid the 
full costs from the commencement of the suit ; and 
be who of his own act has thus extended a suit has 
no right to complain* 

To construe the statute to intend that the costs 
in the ratio prescribed must follow each verdict in 
each Court, would be to defeat its intent. The plain- 
tiff is taught by the statute to be wary of instituting 
a suit of this nature for a trifling injury. The de- 
fendant is warned not to extend it. To oblige the 
plaintiff to tax his costs as commensurate with his 
damages on the first judgment, when the defendant 
impelled him to a second trial by appeal or review, 
and on which he proves to the satisfaction of the 
Court and Jury, that the injury he complained of 
was not trifling, would be to apply the reprehension 
of the statute to the unoffending party. 

The statute also contemplates but one bill of costs. 
If the damage found or assessed by the Jury do not 
surmount the sum of seven dollars, the Court shall 
allow no greater costs than damages. The Court 
have always construed this to apply to the final ver- 
dict and judgment, and therefore all the costs taxed 
in such cases have been reduced to the damages then 
assessed, without any regard to such costs as were or 
might have been taxed at the lower Court, or upon 
a first trial in this Court ; and to construe the statute 
otherwise would be in case wherein the plaintiff had 
two verdicts of fi^'e dollars damages each, to fine him 

the filial verdict or 
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When, tn an 
action for slan* 
derous words, 
a verdict is 
found or judg- 
ment rendered 
in the County 
Court for the 
plaintiff; for a 
sum which 
does not sur- 
mount Severn 
doliarsp on a re- 
view or appeal 
entered^ the 
County Court 
should not tax 
the costs until 
the ratio of tax- 
ation be found, 
which cannot 
be known until 
judgment. 
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Dwineiis ten dollars costs, which certainly would be in the face 
Aikirf. of the statute. 
""*"**^~ When in an action for slanderous words, a verdict 

is found and judgment rendered in the County Court 
for the plaintiff, for a sum which does not surmount 
seven dollars, the County Court, as in the present 
case, are correct in not taxing the costs until the 
ratio of taxation be found, which cannot be known 
until the final verdict and judgment 

The Court therefore consider, that in this case the 
phuntiff may tax fiill costs in both Courts. 

David Fay and — — , for plaintiff. 

Noah Smith and Chauncey Langdan, for de- 
fendant. 



JosiAH Wkight, Appellee, 

agaimt 

David, Stephanus, and Josiah Page, 

Appellants. 

Seism oi the THE plaintiff declared in trespass for a violent 
naked claim to assault and battery made upon him by the defendant 
ing'SXS^ ^ Powno/, on the 18th July, 1797, ad damnum, 

inyoQthettrra 3 qqq dollars. 

m aua tbe aa- ' 

aauit yraa eon- General issuc pleaded and joined. 



mitfted 

be pven in eri- 

the general ia- The defendant offered to show seisin of the land, 
Son of da- ^^ property in the crops standing - and grcramg 
"*»?«■ ^ ■" thereoHy about which the dispute which caused the 

action Oi aa" 

aauit and bat- assault and battery arose m mitigation of damages. 
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Objected by the plaintiff. This showing does not Wtigki 
amount to 9on assault demesne; but if it did, it is p^. 
matter of justification, which ought to have been - 

pleaded in bar, and cannot be admitted under the 
general issue. 

Defendant's counsel. We do not contend that 
such showing can be admitted in justification under 
the general issue, but merely in mitigation of da- 
mages. In the case of Bingham v. Gamault^ sittings 
in London^ 5th oi Aprils 1788, coram Buller^ Justice, 
minuted m Buller*s Nisi Priusy an action was Found in jt^ 
iMTought against a captain of a ship for assault and ^^^* ^ ' 
battery and false imprisonment, who pleaded not 
guilty. *' The defendant cross-examined the plain- 
tiff's witnesses as to expressions used, by the which 
he would hsi\c JusHfied the imprisonment, they tend- 
ing to raise mutiny and disobedience." The de- 
fendant should regulariy have pleaded son assault de- 
mesnej and upon de injuria propria replied, and 
joinder, the evidence of the mutinous expressions 
would have been properly before the Court ; but it 
seems he pleaded the general issue ; and the objection 
was taken, that expressions tending to raise a mutiny 
and disobedience on board his ship would amount 
to a justification in the captain, and ought therefore 
to have been specially pleaded. The Court never, 
theless admitted what was said by the plaintiff at the 
time of the imprisonment, to be heard in mitigation 
of damages. 

Per Curiam. There are three modes of defence 
to tbe action of assault and battery. 
Vol. II. U 
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Wright The first is by pleading the general issue, which 

Paire. denies tlie whole charges in the declaration. 
■•*— — "^"" The second admits the facts, but avoids the con- 
clusion in the declaration, by alleging that they were 
done through inevitable accident. This ought regu- 
larly to be pleaded in bar, and so has been the prac- 
tice in this Court ; but it appears by the books, that 
such inevitable accident may be shown in evidence 
under the general issue. 

I'he third is a justification of the alleged trespass, 
and must always be pleaded in bar. 

• The evidence offered by the defendant's counsel 
does not deny tlie allegations of the declaration, or 
excuse the facts of assaulting and beating the plain- 
tiff. It does not even amount to a justification. Had 
it been pleaded in bar as such, the plea would have 
been clearly bad. The defendant offers to show seisin 
of the land in himself; hut possession onltfy accpmpa- 
nied with such restricted acts as the law allows a man 
to do in defence of his possession, can amount to a 
justification. 

It is no justification for an assault and battery, to 
plead that the assailant was defending his title. If a 
dispute of this nature exists, which cannot be settled 
by the parties, it is to be decided by Courts and Ju- 
ries, and not by staves and blows, and breach of the 
public peace, and no evidence that the right or tide 
to the land about which the dispute arose, and upon 
which the assault and battery ensued, can operate as 
any mitigation of damages. 

Nor can a mere naked property in the crops stand- 
ing and growing, without actual possession of the 
land, be pleaded in justification, or be given in miti- 
gation of damages, under the general issue» The 
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I 

cropd attached to the freehold do not come within Wrigfat 
the principles by which personal property is held ; Page 
but if they were considered as a chattel interest, it - 

would be of dangerous consequence to society to 
sufter a party to justify or to even mitigate the da- 
mages in assault and battery, by showing that he 
claimed property in things in dispute, while in pos* 
•session of another. 

The law will not suffer a man to reclaim his own 
property, either real, personal^ or mixed, by breach 
of the peace. 

The case cited from Buller^s Nisi Prius is not in 
point. The Court in that case admitted every thing 
that was said at the time of the imprisonment to be 
heard in mitigation of damages. In the present trial, 
every thing said at the time of the assault and battery, 
has been or will be received in evidence in mitiga- 
tion of damages ; " for every thing which passed at 
that time is part of the transaction on which the 
plaintiff's action is founded, and he cannot be sur- 
prised by such evidence." But he might be sur- 
prised by the admission of evidence of the defend- 
ant's seisin of the land, and property in the crops 
standing and growing thereon, about which the dis- 
pute arose, which, it is suggested, led to the assault 
and batter}- ; for it is not evidence of any thing which 
passed'^at the time of the trespass alleged. 

If the defendants thought such evidence available 
in their defence, they should have spread it on the 
record in bar. The plaintiff would have then been 
apprized of such defence, and have prepared himself 
to traverse the seisin of the land, or property' in the 
crops, or by demurrer have shown such evidence 
impertinent. 
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The evidence canuot therefore be admitted. 

Verdict for plaintiS; 1,000 doUars* Costs, ITS 
dollars. 



Fay^ for plaintiff. 

Darius Chipmauj for defeiidants* 



Jethro Kenny against Elias Kettle ct al. 



*h-« '^ ^'^^ County Court, defendant Kettle pleaded son 



In an action THIS was an action of trespass for breaking and 
breaking and entering the plaintiff's house in Fownalj and destroy- 

cnterinflT the • i* i 

pUinur. mg his goods. 

house » 
spoiling his 

goods, against assault demesne in bar ; replication, and issue to the 

seven defend- 

anu, one of COUntry, 

Zn^^iwU de- Six Other defendants pleaded the general issue^ 
Sld^ tiivcroe ^^^^ noticfi that they should severally give in e\d- , 
and issue to dcucc that the plaintiff first assaulted them ; in this* 

the country, * i i ^ i 

and the other that on the day and place of the supposed trespass, 
veraiiy^tike ge- the plaintiff was assaulting and battering the defend- 
aS" Ui^Tsiuel am Kettle, and destroying his goods ; which to pre- 
go to the same y^jj^ ^^^ ^o keep the peace, tiiey , as the servants of 
County Court, the Said Kettle, lightly imposed their hands on die 

▼erdict that he . . .g. , •-. • .u \ , . , ^ 

who pleaded plaintift, and this IS the trespass complained of» 

me,nc, and JoinclCr. 

i^luiityl^irnd All the issues went to the same Jury, who found 

j^fn^u^^nQt ^^^^^^^ ^^^d Xhr^t Other defendants guilty, and the 
ginity,to whom Others not guiltv. 

the plaintiff ° 

pays their costs; ' 

on the appeal of the found guilty, the Supreme Court ordered them tx> plead de nova^ > 
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The defendants found guilty, appealed. The plain- Kemny 
tiff did not enter his appeal against the others, but Kettk ct ti. 
paid them their costs taxed by the County Court, - 

The Court in this cause, on motion, ordered the 
defendants in this Court to plead de novo. 

Bobinson and Fay^ for plaintiff. 

Chauncey Langdon and ■ ' , for defendantfl. 



Isaac Bowen, Appellee, 

against 

HosSA FuJLLXR, Appellant. 

THIS was an action brought to recover treble da- J^'^J^p. % 
mages, founded on the first section of the act more <^- »ix*»*- 
«ffectually to prevent trespasses in divers cases. brought to W. 

Veidict for the plaintiff in the County Court. ^^^^'^ 

first section of 
the act wof 

And now defendant, by his attorneys, moves the eflfectiuity t» 

^ , . •' prevent Itm- 

Court here, that the aforesaid action, and proceed- passes in dhws 
mgs thereon, may be dismissed and quashed ; for cessary fcir cbe 
diat the aforesaid action is brought to recover a for- 21!!^^ ^- 
feiture and penalty given by a ceitain statute law of P"*!^ P '^^^ 
this State, entitled, " an act more effectually to pre- nute or «fce 

,. , i* X X w "^^ wider htf 

vent trespasses in divers cases ; and for that the Jus- official aigna. 
tice or magistrate who signed the original writ in said m^thandyelr 
action or suit, did not, at the time of signing thereof, ^^^^j^^ 
make a minute in writing under his official signature, 
on said original writ, of the day, month, and year 
when the same was by him' the said Justice signed, 
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I 

Brush them, obligating the faithful discharge of their 
House. trust. 
"""■"""" The form of this bond is prescribed in the statute. 

It runs immediately to himself in his official capaci- 
ty, and to his successors in office, and is condi- 
tioned, 

First. That the administrators shall make or cause 
to be made a true and perfect inventcny of all and 
singular the goods, chattels, rights, credits, and estate 
of the deceased, which have or shall come to his 
knowledge or possession, or the possession of any 
other person/ for him. 

Secondly. That they shall exhibit such inventor}- 
into the registry of probate by a day therein .pre- 
scribed. 

Thirdl)^. That they shall well and truly administer, 
according to law, the same goods and estate. 

Fourthly. That they shall make a true and just 
account of their administration by a day prescribed 
them. 

Fifthly. That all the rest and residue of said goods 
and estate, which shall be found remaining on their 
account, (the same being first exaniined and allowed 
by the Court of Probate,) they shall deliver or pay 
unto spch person or persons respectively as the Court 
of Probate, by their decree or sentence pursuant to 
law, shall limit and appoint. 

Sixthly. That if it shall afterwards appear, diat 
the deceased made a last will and testament, the ad* 
ministrators shall, on request, the approbation of such 
testament being first had and made, deliver their let- 
ter of administration into the Probate Court. 
rermont Stat. This bond, by the 26th section of the probate act, 
^^ ^* is to be given to the Judge of Probate, and his sue- 
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cessor in oflice, without any mention of his aligns. Brush 
By the tenor of thb bond, the Judge of Probate has House. 

the inherent and full right to prosecute for the 

breaches of any of its conditions. This he may do 
oi his own official act. 

But it seems, by the 103d section of the probate verm^ stat 
act, provision is made, tliat, on application to the ^'«'-^*p-^^^- 
Judge of Probate by any person who has been in- 
jured by the breach of the conditions of such bond, 
requesting such bond to be put in suit, it shall be his 
duty, on such applicant's giving good and sufficient 
security to his satisfaction, to prosecute such suit to 
effect, and, in case of &ilure, to pay all damages and 
costs, to cause an action to be brought on such bond, 
and the Judge of Probate shall certify to the Court 
the name of the person making such application, who 

■ 

shall be taken and deemed the prosecutor in such 
action. This the Judge of Probate in the present ac- 
tion has not done, and the present rule is filed to 
compel him to do it. 

The question therefore is, whether the 103d sec- 
tion of the probate act is to govern all suits upon ad- 
ministration bonds, and whether it destroys the in- 
herent official powers of the Judge of Probate, whicli 
he derived from common law, from the 6th section 
of the probate act, and from the tenor of the bond 
itself. 

We contend that the Judge of Probate is required 
by the 108d section of the probate act, to certify the 
name of the person injured by the breach of the con- 
ditions of the administration bond on/y, when secu- 
rity for costs and damages has been made to his sa- 
tisfaction, and application has been made to him to 
commence a suit. But if the security is not satis&c« 
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Brush tory, this does not do away his power to maintain a 
House. suit upon the- bond as of his own official act. 
- - It appears that this action has been commenced by 

the mere motion of the Judee of Probate ; for it is 
apparent from the record, that no application has been 
made to him by anv j^rson, and that no security has 
been taken by hini to respond damages and costs in 
case of failure. 

It must therefore be considered as an action 
brought by the Judge in his official capacity for some 
breach of the conditions of the bond, of which the 
injured would not complain, or which more particu- 
larly affi^cted him in his office. 

That the Judge of Probate did not cause this ac- 
tion to be brought on application of any person in- 
jured, is further obvious ; for he could not cause 
the action to be thus instituted unti^ the applicant 
had given satisfactory security to prosecute to ef- 
fect. 

The Judge of Probate is required by the rule to 
show cause why he should not certify the name of 
the person applying to him to commence the suit. 
How shall this be done, if no such person exists ? 
But if such person exists, can the Judge now certify ? 
If he can and does, can the Court, in the language 
of the statute, take and deem such person to be pro- 
secutor in the action ? It is manifest they cannot by 
the statute, for they cannot deem such person to be 
prosecutor, unless security be given to the Judge of 
Probate for responding costs and damages. The Court 
cannot take such security ; for it must be taken to 
the satisfaction of the Judge of probate. He cannot 
demand it now ; for he could only demand it on ap« 
plication to con^mence the suit. 
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That occasions may happen, where, if the Judge Brush 
of Probate did not institute the suit as by his own House. 

motion and official act, great injustice might be suf- — "^ 

fered, is apparent. 

Who are the persons who may be injured by the 
breach of an administration bond ? 

First. The creditors to the intestate. 

Secondly. The heirs and the widow. 

Suppose there are no creditors, or, if any, that the 
administrator has colleagued with them, and they 
will not apply to the Judge of Probate ; or if, by the 
machinations of the administrator, the widow and 
heirs are so impoverished as that they are unable to 
give security to respond the costs and damages, or 
to command funds to maintain the suit. 

Or, lastly, suppose a debt due to the State. Who 
should apply to the Judge of Probate on behalf of 
the government? Would security to respond costs 
and damages in such case be required ? 

Would it not, in all such cases, and many others 
which might be mentioned, be the duty of the Judge, 
of his own mere official motion and act, to institute 
an action upon breach of the conditions of an admi- 
nistration bond ? Would the Court in such cases re- 
quire the name of the applicant to be certified ? 

What the motives were wjhich led the Judge of 
Probate to institute this action cannot now be known, 
as the rule was thrust in immediately after the bond 
had been read on oyer^ and before the breaches of the 
condition of the administration bond declared upon 
had been discovered by assignment. 

We shall not detain the Court further than merely 
to notice a parallel statute case : 
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A prisoner for debt, in order to obtain the liberties 
of the prison, is required ky the statute to execute a 
bond with sufficient surety to the sheriflf. By an 
after provision of the statute, such bond must on de-^ 
mand be assigned to die creditor, who may maintain 
an action on the same ; but if the sheriflF does not as- 
sign the bond, has this ever been construed to do away 
the inherent right of the sheriflf to maintain an action 
upon the bond? 

We therefore trust the rule will be discharged. 



/by, e contra^ read the 103d section of the pro 
bate act, * and observed — 



* That on application to the Judge of Probate by any persoo 
v^ho has been injured by the breach of any conditions, contained 
in the bond taken by such Judge, of any executor or ezecutorS} 
administrator or administrators, as before directed in this act, 
i*equesting such bond to be put in suit, it shall be the duty of 
the Judge to whom such bond was or shall be taken, on such 
applicant giving good and sufficient security, to the satisfaction 
of such Judge, to prosecute such suit, and to answer and pay 
all damages and costs in case of failure to prosecute to effect) 
to cause an action to be brought on such bond, and shall certify 
to the Court before whom such action shall be brought, the 
name of the person making such application, who shall be 
takenr and deemed to be the prosecutor in said action ; and if 
the defendant or defendants in such action shall plead per- 
foiinance of the conditions of such bond, the prosecutor may 
in reply assign as many braaches affecting his right and in* 
terest thereon as he shall think fit ; and the Jury, upon trial of 
such issue or issues as shall be thereupon put to them, shall 
find and assess damages for such breaches as the prosecutor 
shall prore, and on such verdict the Court shall enter up judg* 
ment for the whole penalty of the bond, and execution shall 
issue in fiiTOur of the prosecutor for such sum as the Jury shsll 



FEBRUARY TERM, 1802. 



9S 



Wc consider, by the true construction of the sta- 
tute, that the Judge of Probate never can institute or 
maintain an action upon an administration bond, upon 
his own mere motion, or for his mere official be- 
nefit. 

The bond is executed to him for the benefit of 
others. \ 

There is no possible breach of the conditions of 
it which can affect him separately, without an injury 
to those for whose benefit it was executed. 



Brush 

V. 

House. 



have found in damages and costs; and if judgment in such 
action shall be rendered for the plaintiff, on demurrer, on con- 
fession, by default, or mV didtj the prosecutor may assign as 
many breaches as aforesaid as he shall think fit, the truth 
whereof shall be found, and the damages sustained be assessed 
according to law, and execution shall issue in farour of the 
prosecutor for the amount of such damages and costs, and the 
judgment shall remain as a security for any further or other 
breaches of the condition of said bond ; and any person there- 
after, who shall be injured by any breach of the condition of 
said bond, or the executors or administrators of such person 
may prosecute a scire Jacias on that judgment from time to 
time, in his, her, or their own name and right, or in the light 
of those whom they represent, against the defendant or de« 
fendants, his, her, or their executors or administrators, and may 
thereupon assign as many breaches, affecting his right and in- 
terest, as he shall think fit, and thereupon damages shall be 
assessed and execution issue in favour of such last*nientioned 
prosecutor as aforesaid; ^nd if the plaintiff or plaintiffs, in any 
of the actions aforesaid, shall not prove a breach or bi*eaclies 
of the condition of said bond, affecting their own right and in* 
terest therein, he, she, or they shall pay reasonable costs to the 
defendant, of which he, she, or they may have execution in 
due form of law. 
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Brush If the Judge of Probate should recover in an action 

House. of this nature, instituted and maintained upcMi his 
— — , mere motion without application of any person in- 

jured, what must be the judgment? If it is replied, 
the whole penalty of the bond, this does not meet the 
question, for the bond must be subjected to Chan- 
cer}^ And what must be the judgment in Chancery ? 
If this difficulty be overcome, what shall be done- 
with the avails of the judgment ? Is the Judge to 
pocket the money ? It cannot go to the person im- 
mediately injured ; it cannot be distributed among 
the heirs or creditors ; for all distribution to them 
must be made through the medium of the ad- 
ministrator, and it would be difficult to consider a 
sum of money in the hands of the Judge of Probate, 
the avails of a judgment recovered by his mere offi- 
cial act agahist the administrators ^ as assets in his 
hands. 

These administration bonds, given nominally to 
the Judge of Probate, though in reality to those con- 
cerned in an intestate estate, are deposited in the ar- 
chives of his office. As a Judge in his Court, he can 
do no more than the Judges of this or any other Court. 
He cannot, even if he sees an injury sustained, pro- 
ceed, ex officio^ to remedy it, without legal applica- 
tion for redress. And it must be observed, that 
Avhenever an action of this nature is brought in his 
name, in every stage of progression in the suit, the 
action will inevitably point to some person injured, 
or supposed to have been injured, and never will in- 
dicate an injury sustained by the Judge in his mere 
official capacity. 

If the administrator has not made an inventorv> or 
h^s failed to exhibit it in time; 
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If he does aot truly administer^ or render a thie 
acooant of his administration ; 

If he does not deliver and pay the residue, accord- 
« uig to the decree of the Probate Court ; 

Or refuses to surrender hb letter of administration, 
m case a last will and testament, is found^-^Who is 
injured? the Judge? No; but the creditors and 
widow and heirs. 

If we had pleaded, that we had in all things kept 
our covenants, the plaintiff would have been obliged 
to assign a breach ; and what breach could he have 
assigned, which would not have directly pointed to 
the applicant or applicants for this prosecution ? 

if the breach had been the not making any or a 
true inventory, this might have been an injury to all 
" eoDcemed in the intestate's estate* 

If the administrators did not truly deliver and pay 
the residue to the heirs, or any of them, he who liad 
not received his proportion would have appeared to 
' be the real prosecutor. 

If they did not surrender their letters ef admi- 
alstradon upon a will's being found, the executor, 
devisees, or -legatees, would have appeared as the 
persons injured. But in what case could the Judge 
.of Probate say he was himself injured in his official 
capacity? The position is therefore assuredly cor- 
rect, that in no case can a Judge of Probate institute 
u suit upon an administration bond, for his official 
benefit, or his mere motion. 

The statute, by the term, " on application to the 
Judge of probate," intends that tliese suits shall be . 
brought in no other way ; for in no other way con 
several chanceries be taken on the same bond, and 
applied as remedial to several injuries, 

VoL^ II. ^ 13 .. 
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By the law which empowers the law courts ta 
exercise chancery powers, a bond once chancered 

' can never be chancered again. If this action is in- 
deed brought by the Judge without application of 
any one injured, and the defendants should move to 
chancer the penalty, ar>d the Court should chancer 
the penalty to such sum in damages as the Judge 
should make it appear he has in his official capacity 

^ sustained ; or if, as has been suggested, this actioa 
is brought by the Judge of Probate through a com- 
miseration for some heir impoverished by the chi- 
cane of the defendants, without any record of any 

, application, or any bonds taken to prosecute to ef- 
feet, and the Court proceed to render judgment in it, 
and the bond b chancered to a sum adequate to the 

*• injury sustaiued by such individual heir, it is cer- 
tain it will not be done under the 103d section of 
the probate act ; and the discharge of such judgment 
by the defendants will for ever put the bond to rest z 
for a judgment on the penalQr and subsequent ch^gi. 
eery may for ever be pleaded in bar to a bond unless 
saved by some statute, and, as in relation to actions 
on administration bonds, no other statute exists. 
A case is put of a government debt, in which it ia 

. said no application can be made to the Judge of Pro- 
bate, ^nd no bonds for the responding costs can be 

.. taken ; and a conclusiou drawn, that in such case the 
Judge from necessity must institute an action of this 
nature on his mere motion. 

We consider that the government has its attome}'s 
. appointed to represent the State in such cases, and 
the State Attorney will be the applicant. This sta- 
tute must be then construed respecting the recogni- 
' saace for costs, like all other statutes which have {or 
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iheir objects the concerns of the citizens, but in ' Brash 
which the pecuniary interests of the State may possi- hou>c 
bly be kivolved. • 

t If the rule is discharged, and the action proceeds in 

^ the name of the Judge of Probate, without the name 
of any prosecutor being certified, and we should 
hsive judgment for onr costs, who is to respond 
them? Would not this be tlie first instance where 
costs are taxed sabstantially against a judicial officer 
<^ government acting in his official capaci%^ ? The 
section under consideration provides against tht^; 
for on the prosecutor's name being certified by the 
Judge of Probate, and judgment for the defendants 
for their costs, resort may be had to the bonds di- 
rected to be taken for the especial purpose of se- 
curing the Judge from payment of costs. 

It is objected, that the demand in the rule upon 

^ Ae Judge of Probate to certify the name of the appli- 

I; cant, cannot now be made ; for the application of th^ 

person injured to tlie /udge must have been made, 

* and he have certified before the commencement of 

the suit ; and that this was done does not appear by 

the record. 

» 

We presume such application has been made, but 
the Judge of Probate has omitted to certify it. The 
time when the Judge shall certify is not pointed out 
in the statute* 

It is further objected, that If the Judge should now 
certify upon the rule's being made absolute, the 
Court cannot admit the applicant to prosecute, for . 
there are no bonds for the prosecution taken. 

We presume such bonds have been taken. If 
they have not, this has no relation to the present rule, 
which merely calls upon the Judge, to certify the 
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Brash name of the person applying to him to put the bond 
House. declared upon in 8uit. Whether, when this person 
- is named, he will be so circumstanced as to be ena- 

bled to prosecute the suit, is a question to be^cided 
. as between us and the applicant, in which the present 
plaintiff has not now, and certainly will not then, have 
;Uiy interest. 

If, however, bonds for prosecution have i)ot been 

taken, we may waive any ofa[|ection» and proceed to 

defend without them; but we consider that the 

rermom sut. Court may, under the 45th section of the judiciary 

' ^' act, in this or any other suit pendingy order bail for 

. prosecution to be entered. 

It is objected* that the bond for the prosecution 
cannot be taken by this Court, as it must have been 
taken to the satisfaction of the Judge of Probate ; but 
it will not be contended, that, if the Judge had oc^- 
sidcsred bajl to - be satisfactory, this Court could have 
increased the quantum, or have ordered new b^ to 
have been entered. 

The case of bonds for the Hbertiea of the prison 
we conceive to be by no means parallel. Th^ bond 
is there taken to the slieriff for his own benefit, and' 
not for that of others. It is his duty to keep his pri- 
vidc roi. 2. soners safely* When they, are admitted to the liber- 
ties he is to take sufficient bonds, and is respoasible 
for their sufficiency. These bonds may be assigneii 
to the judgment creditor, but the sheriff is not 
obliged, on application^ to assign them. In case of 
escape he may do it, and no action in such case shall 
be mainlined against the sheriff for any escape, until 
the sufficiency of sueh bond has been tried in a 9ttit 
brought by the creditor as assignee of the dierii^ 
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but the sheriff may refuse to assign, in which case he Brash 
ex{)Oses himself immediately to an action for the House, 
escape, and may recm* to the bonds for his own se- " 

curity ; but in all cases sudi bonds are taken for the 
personal security of the sheriff, and not for the mere 
benefit of the creditor, whose eventual securit)r is the 
sheriff himself. It is right, then, that the sheriff 
should control the suits on such bonds. But what 
personal interest has the Judge of Probate in admi- 
nistration bonds? Is he any ways responsible for 
their sufficiency ? 

We shall conclude by offering one more, which b 
an equitable reason, why the Judge of Probate should 
Certify the name of the applicant, that we may know 
our adversary, in which case this Court will always 
favour the amicable accommodation of the suit* 

Could we know our adversary we might accord 
with him. We m^ht submit the controversy to ar« 
bitrators, or we might refer the suit under a rule of 
ihis Court. 

But can the Judge of Probate accommodate, sub* 
Slit to arbitration, or refer ? 

We therefore trust the rule will be made abso* 

■ 

hxte. 



r, for the plaintiff, arose to refdy, but' was in- 
temipted by the Court. 



Curia. Upon recurrence to the files» we find 
iction was commenced on the 2d of May ^ 1794, and 
the bond declared u|ion was executed the 5th olJufyj 
1789* < The present probate act was passed on the rtrmmi stsi. 
stvismi of the statutes^ March KHh, 1797. The ^ ^®^' 
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BroA Statute tvhich governed at the date of this bond, and 

Uouje.' at the impetratioQ of the writ, is the act for the set- 

"'^""~'"**" tlement of testate and intestate estates, passed March 

8, 1787. This statute does not contain any provi* 
sions similar to those of the 103d section of the pre-* 
sent act. By our practice under the act of 1787, ac- 
tions upon administration bonds were always brought 
in the name of the Judge of Probate, and iq>parently 
oti his mere motion ; no applicant was ever certified 
by the Judge as the prosecutor. This act, and the 
practice under it, undoubtedly caused great incon- 
veniences to the Judge, the obligors in such bcmds^ 
and the persons injured by the breach of them. Some 
of tliei^ inconveniences have been mentioned by the 
defendant's counsel, and others recollected by the 
Court. To remedy such inconveniences, upon the 
revision of the probate act in 1 797, the 103d section 
r^nmnt Sut was inserted. At the time of the passing the present 
^^84.*' ^' Probate act, the act oi March 8, 1787, was repealed 

by the general repealing statute, the 3d section of 
which enacts, " that the aforesdd repealed acts or 
laws shall be in full force as to all matters and things 
done or. transacted during their existence, to which 
they relate, to all intents and purposes, as though this 
act had not been made, and all such matters may be 
prosecuted, commenced, done, and completed, at 
* any time hereafter, pursuant to the same laws." 

Now, whether this clause applies to the date of 
the bond declared upon, or the teste of the writ, is 
immaterial, as it appears both are anterior to the 
present revised probate act. 

The Court are therefore of opinion, that the present 
action must be subjected to the statute of March 8^ 

.3 - 
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1787, and b not within the provision of the lOSd sec- mmA 
tion of the statute of March 10, 1797. Houm. 



Rule dischaif;ed. 



-Robinsfm and Smithy for plaintiff* 
Fay and HaU^ for defendant9. 



Fbanklin, Robinson, & Co. 

against 
£li Brownson, Administrator. 

THIS was an action of assumpsit upon ,a promise 
sory note made by the intestate. 

Plea in bar, that the estate had been represented - -* 

insolvent, and this claim barred by tlie 83d section of vermm sc»(. 
the probate act, as not havmg been exhibited to the '~^' ^ *** ^^* 
cbmmissioners. 

Replication, that the claim had been exhibited to 
the commissioners. Traverse, ftnd issue to the Jury. 

The plaintiffs now ofiered to show in evidence by 
a witness, that the defendant had confessed to him 
that the note had been exhibited to the commissioners 
- a9 a cteim against the intestate's estate. 

' Per Curiam. This is not the highest and best iS'm' action 

evidence the nature of the case admits. The com- JS\"JJ^^ "^ 
mis^oners of insolvency are obliged to report to the "?»« «> c»tatc 

' ° '^ rcpreiented in- 

•olvem, decU- 
nttoA upon a promitsory note made by the inteatatey the Court will not admit parol 
f; \ teatimonv to show that the note had l>een cfxhibited to the tf romissioncrs aaa claim 
L ' ajpiifrtt the inaolrent ««tate *' «. 
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FranidiBt Ro- Jodge of Probate, on oath, as well a list of all the 

V. ' claims by them allowed, as a list of such as have been 

^^^'^"' presented and disallowed. Here is written evidenc6 

of a high nature, as it becomes part of the record in 

the registry of probate. If parol testimony could be 

admitted, the oath of one or more of the commis* 

sioners would be more conclu^ve than the confession 

of the administrator. ^ 

The evid^ce cannot be admitted/ 



Verdict for defendant* 

C. Lan^don and S. Campj for plaintiffs. 

D. Fay and L. HalU for defendant. 



Ab/^. The plaintiffs at this term moved a rule upon the de- 
fendant, to show cause why the verdict should not be set a^de, 
and a repleader awarded. Rule granted, and argued and de<* 
oided, Bennington County, Manchester Jttlxf adjoQcned lemu 
A. D. 1805. Vide/iosr. 
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A. D. 1802. 



JOM/iTffJJV ROBIMSOJSr, Chief Judge. 
ROY ALL TYLER, > . . , ^ . 
ST£PHEJ\r JACOBy \ ^^^^^<'^^ •^"*«- 



Simeon Hathaway, Junior, 

against 
Strong, Porter, & Co. 

ACTION of account agdnst the defendants as upon a sub. 

t. *i«/p J * inission of ron« 

bailiits and receivers. tpovmies by 

The plaintiflF demands that the defendants render a ^^^^""^ ^^ 
reasonable account for moneys, &c. received by them ^^^^ '*^**^ 

^ ' ^ made, if the a- 

ward be after- 
wards inade» and it directs a certain sam of money^ with the cosls of arbitration, to 
be paid by one party to the other, and releases to be executed by both at a certain 
day, on the awnrd's being pleaded in bar to an action for the demands submitted, and 
replication of the revocation pleaded, the plsintiffs having paid the sums awarded, 
and the mutual releases not being executed, such payment will not be considei^d as 
a waiver by the plaintiff of hts revocation of the submission. 

Vol. IL 14 
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Hathaway from the 1st of Marchy 1793^ to the 28th of April, 

strong, Porter, 1 795 ; aud declares, that he and they were partners 

' in a furnace in Bennington^ and that they received as 

his partners, moneys, &c. of the company, to the 

amount of 10,000 dollars, for which, &c. 

Defendants pleaded in bar, that the copartnership 
was dissolved by mutual consent on the 23d of ^/?n7, 
1795 ; and on the same day plaintiff and defendants^ 
by their several bonds duly executed, in the penalty 
of 5,000/. lawful money, submitted all controversies, 
and especially the controversy respecting the furnace 
company concerns, to Ebenezer fFalbridge^ David 
Haynesy and Ephraim Smithy their award, or the 
award of any two of them, to be made in writing 
under seal, to be delivered to the parties on the first 
day of August^ 1795 ; and aver, that on the first day 
oi August^ 1795, the three arbitrators made and pub- 
^ lished their award conformable to the submission, 

and it was ready to be by them delivered to the par- 
ties the same day. The award was spread on the 
record, and it appears that the arbitrators awarded, 
that the now plaintiff, Hathaway, should pay to the 
firm of Strong, Porter, &f Co. 391. 14s. 2d. the ba- 
lance found, and 13/. 10^. costs of arbitration, on the 
1st day of September then next followhig, and that 
the parties should make and execute general and mu- 
tual releases upon the payment of said sums. 

That on the said 1st day of September, tlie award 
being in full force, the plaintiff paid the defendants the 
said several sums of 39/. 14^. 2d. and,13/. 10^. which 
they received by the consent and agreement of the 
plaintiff, in full accord and satisfaction of said award. 
• Plaintiff replies, that he ought not to be barred, 
because he says, after confessing the submission^ 
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that on the 1st of August^ 1795, before any award Hathtwaj ' 
was made, he, by his deed duly executed and deli- stroni^rporte, 
vered to the defendants, and made known to said ar- *"^ ^®* 
bitrators, disannulled and revoked said submission, 
et hoc^ &c. wherefore, &c. 
To this replication defendants demurred. Joinder. 

Langdon, for defendants, contended, that the re- 
plication was insufBcient. He did not deny that a 
party to a submiss>ion had power to revoke it before 
an award made, but insisted, that the satisfaction 
made by the plaintiff, in paying to the defendants the 
several sums of 39/. 14^. 2d. the sum awarded, and 
13/. 10.r. costs of arbitration, was a waiver of the 
plaintiff's revocation. 

•That even if the award was made void by the re- 
vocation, yet if performance be alleged, a void award 
may be pleaded. Kyd on Awardsj p. 242 — ^246. 

Chipman^ e contra^ insbted, that the void award 
mentioned by the systemiatic writer cited, meant an 
award intrinsically void ; for where an award is not 
within the rules of law, or not strictlv conformable to- 
the submission, and might therefore be set aside, yet 
if tlie parties will proceed to comply with it by their 
own voluntary acts, it will amount to an accord and 
satisfaction, which has for its grounds the award. 
The opinion of the arbitrators in the form of an 
award has, then, no efficacy as such, but is a mere 
memorandum of such things as are agreed to and ac- 
cepted in accoi'd and satisfaction. But a revocation 
of the submission excludes the idea of any award, 
cither void or valid. 
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Hathaway That if the compliance with this supposititious 
stronjf. Porter, award by the plaintiflP by the payment of the money, 
*"^ ^^' could be considered as amounting to an accord 
grounded on such awards yet the defendants never 
having complied with the award on their part by exe. 
cuting a release to the plaintiff, it could not amount 
to a satisfaction ; for an accord must be executed to 
avail, otherwise there will be no remedy for a non- 
performance. Com. Dig. vol. 1. p. 134. b. 4« Allen 
V. Harris. 1 Ld. Raym. Rep. p, 122. James v. Da* 
vid. 5 Dumf. &? East^s Rep. p. 141. 

Defendants' counsel, in reply, insisted upon the 
revocation of the submission having been retracted 

* 

on the payment by the plaintiff of the money award- 
ed. That although the defendants had not, in pur- 
suance of the award) released to the plaintiff on re- 
ceipt of the money, yet the demand for such release 
existed and might be enforced in the Court of Chan- 
cery» or the plaintiff might have his damages by an 
action upon the bond of submission. It is true, that 
where an accord is to do several things by each party, 
if all are not done the accord will not be good, be- 
cause no action can lie to compel the performance of 
that which remains to be done : but not so in arbi- 
trament ; for it is laid down by the Court in Allen v. 
Harrisy ^^ that an arbitrament is like a judgment^ and 
the party may have his remedy upon it." 

Opinion of the Court. 

The legal moot in this cause is narrowed to a sin- 
gle question : Did the ^hini^ Hathaway y by paying 
the several sums mentioned in the plea iu bar as 
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awarded by the arbitrators, do away the effect of his Hathaway 
revocation of the submission as set forth in his re* strong, Porter^ 

f ^* a * and Cu. 

phcation ? _«—««. 

The Court ai'e decidedly of opinion that he did 
not. The revocation was made with equal formality 
with the submission, and before the aviard was pub- 
lished; and the subsequent award being published 
by those who had no authority to make it, can be of 
no force. 

If the defendants meant to avail themselves of the 
plaintiff's acquiescence in this baseless award, so as 
to make it amount to an accord and satisfaction of 
the controversy, they should have alleged an ac- 
quiescence on their o\^ part. The arbitrators award- 
ed, that mutual and general releases should be exe* 
cuted by the parties to the submission on payment of 
the money, and assigned a day on which they should 
be executed. The defendants do not in their plea set 
forth, that they on their part have executed, or even 
offered to execute such release ; and they come with 
an ill grace to enforce an award upon the plaintiff, 
with which they have not themselves complied, or 
offered to comply. 

The Court are not prepared to say, that this revo- 
cation might not have been retracted, or that a full 
and complete compliance with an award made subse- 
quent to a revocation by all parties in all things would 
not have amounted to an accord and satisfaction of 
the matters in controversy. Certainly, if parties agree 
understandingly to settle a controversy, and carry 
such agreement into effect, the Court will enforce 
such agreement ; but this does not appear to have * 
been the case here^ 
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Hathaway Let judgment be entered, that the plaintiff's repli- 
strong/porter, cation is Sufficient, and that the defendants do ac- 
*" *' count with the plaintiff. 

Robinsorty Fay^ and Chipman^ for plaintiff. 
Langdon^ N. Robinson^ and A* Seideriy for dc 
fendants. 



Jonathan Blackmore, Appellee, 

against 
David Page, Appellant. 

ACTION on book account. 
The plaintiff filed his declaration in the County 
Vermeftt Sut. Court, Manchester June term, 1800, under the 93d 
'^' \ ' section of the judiciary act, and demanded 83 dollars 
to balance book accounts. 
If a piaintifF The defendant prayed ot/er of the book account, 
a ^^promiswry which vvas read to him. 

defendanf fuel '^^^^ accouut exhibited sundry items of book 
a declaration charges, for stonc, brick, rails, masons' work, days' 

on hook ac- o ' » ' ' » » 

count, under labour, and work with catde, commencing March 
ofthcjudiciaiT 15th, 1796, and concluding October 18th, following; 
TcknV'bTr' to Which being heard and read, the said Page de- 
Sw^ thaf The f^^^^^' plcads, and says, that he ought not to account 

items in such yf^ him the plaintiff, because he says, that the afore- 
book account * *^ ^ 

were received said articles, property, and labour, shown in oyer as 

by the plaintiff 
in pursuaivce of 

an agreement by vrhich the amount of them was to be allowed on the promissory note, 
as the statute object in filing the declaration on book account is merely to liquidate the 
account, that the judgment recovered under it may be pleaded in set-off to the plain- 
tiff's deoMmd upon the promissory note. 
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aforesaid, were done, had, and delivered, in pursu- Blockmore 
ance and in consideration of a certain lease or agree- p*^. 
xnent made and executed at Pawlet, in Rutland —— — ' 
County, by and between the plaintiff and defendant 
in writing, bearing date the 9th day of June^ 1 796, 
subscribed with the proper hands of the plaintiff and 
defendant^ and then and there delivered to the plain- 
tiff, in and by which said writing it was agreed, by 
and between the plaintiff and defendant, that the de- 
fendant should, and thereby did, lease, rent, and to 
farm let to the plaintiff his the defendant's then farm 
or lot of land lying in Pawlet aforesaid, together with 
the buildings thereon standing, for the term of one 
year from the first day of Aprils 1 796, to be fully 
completed and ended, the plaintiff yielding and pay- 
ing to the defendant the yearly rent of 73 dols. 33 cts. 
the payment of which said sum of money was then 
and there secured by the plaintiff to the defendant 
by his the plaintiff's promissory note in writing then 
aiKl* there executed and delivered by him the plaintiff 
to him the defendant ; and it was then and there fur- 
ther accorded and agreed by the plaintiff and de- 
fendant, in and by said written agreement, that the 
plaintiff should occupy and use the said farm ac- 
cordmg to the rules of good husbandry, and make 
necessary fences and repair tlie buildings thereon, 
so fer as to make them comfortable and conve- 
nient, and in consideration of such repairs having 
i)een made and done by the plaintiff, the plaintiff to 
be allowed and paid a reasonable sum as price there- 
for, in part payment of the note given as aforesaid to 
secure the payment of the rent aforesaid, when there- 
unto requested, as by said written agreement in th« 
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BUckmore hands and possession of the plaintiff, appears ; and 
Pa^. the defendant avers, that said note of hand still re* 
■ ' mains unpaid and unsatisfied, and that all of said ar- 

ticles and services were had and delivered only in 
pursuance of said agreement, and the defendant has 
ever been ready to allow, a reasonable sum to the 
plaintiff for the said materials and services, accord- 
ing to the tenor and effect of the agreement made 
and entered into as aforesaid, and this he is ready to 
verify, and thereof prays judgment if the defendant 
ought to account with the plaintiff in manner and 
form aforesaid^ and that he may have his costs. 

To this plea plaintiff demurred, and the County 
Court rendered judgment in his favour. 

The cause came by appeal to this Court, and after 
several imparlances, the demurrelr was argued and 
decided the present term. 

Counsel for the demurrant. This is not an action 
of account against the defendant as our bailiff and re* 
ceiver, which has gone into disuse in England^ and 
seldom used with us, and therefore not subjected 
to any rules of practice, or decisions applicable to 
such actions ; but it is an action sui generis, founded 
upon our statute law. We can therefore obtain no 
^ light from the English authorities, as the decision 
must depend entirely on the true construction of our 
own statute. 

This is a declaration filed by the present plaintiflT 
in the County Court on book account, in order to 
obtain a liquidation of his account, that the judgment 
in his favour might be pleaded in set-off to a demand, 
for the recovery of which an action was then pend- 
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kig m the same Cotut in which the present plaintiff Blackmofe 
ttras defertdanf^ and the adverse party plaintiflf. Puge. 

This pocerfs grew out of our statute of offset. By — — 
the construction of that statute, a book account 
eouM not be pleaded in set-^olF to an action of the na- 
ture of thut then pending ; to remedy which the Le.. 
^siature provided, by the 93d section of the judi- 
dfiuy act,< ** that if any acdon shall be pending in rermoni sut. 
tkher of th^ Courts afoftisaid, and the defendant or """^^ ^"^'^^ 
defendants shall have any just demand on book against 
the plaintiff or ^Uintiffs) which cannot be pleaded as 
sm offser as aforesaid, it shall be lawful for such de- 
fendant^or defendants, on or before the third day of 
the tLfs^ tenori of the Gourt in whtch by laW he, she, 
6r they, is or* arfe re<fuired to appear, to file in th^ 
Stttne Court in which such action shaH be pending 
i^ aforesaid, a declaration setting forth the nature of 
such demand^ according to due forih of law ; whidh 
declaration so filed shall be strfB'cient notice to the 
Averse party to appear and an^^er thereto ; and the) 
Coutt ineV^ry such case shall prtxreed to the trial oti 
j^ttth dedai-ation previous tb the trial df the original 
action ; and if the defendant' shall recover ort such 
declaration^ the sum so recovered shall be pleaded as 
an offset against the original plaintifi*'s demand, as is 
jfeove, provided; and if the defendant or defendants, 
filing such declaration as aforesaid, shall fail to sub- 
stantiate or prosecute the same to effect, the plaintiff' 
or plaintiffs in the original action shall be entitled to 
recover twfelve per centum per annutn interest thereon 
ad damages occasioned by such delay, and single or 
double costs, in the discretion of the Court before 
Which such original action shall be finally deter- 
mined; and at the time of filing such declaration, 

Vol. IL 15 
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BUckmore such defendant or defcBdants shall become recog* 
Page. nis^ed before the Court for ihe prosecution of such 
""""" declaration, in such sum as the Court before which 
the original action is pending shall direct. 

*' Provided alwavs, that the defendant or defend- 

ft ' 

ants,, in. such declaration on Ixx^, shall on motion be 
entitled to one continuance of the same action, and 
the same proceedings shall be had thereon in all 
things, as though such action had been entered ia 
Court in the usual form." 

But the plea in effect says, that we shall not have 
the privilege of this statute provision ; for that the* 
materials and services charged on our book as exhi- 
bited in ojfer^ are included in a special agreement in 
writing between the parties, and the amount by such 
agreement is to be applied in payment towards the 
discharge of the promissor}' note made for the rent 
of the farm mentioned in the written agreement. 

We do not wish to apply the judgment to I)e ob« 
tained on our book account otherwise. Our objebt 
in filing this declaration is not to avoid our contract, 
but merely to liquidate our account, that we may be 
better enabled to fulfil it ; for the action pending ia 
the County Court, which enabled us to file the pre^ 
sent declaration, is brought upon the same promis- 
sory note comprehended in the agreement as set 
forth in the defendant's plea. 

When the then plaintiff brought his action on this- 
promissory note, how should we have shown that we 
had carried the contract into effect on our part? 
Would tlie Court have permitted us to have pleaded 
an unliquidated account in discharge ? If we had at- 
tempted to have shown it in payment of the note 
under the general issue, would the Jury have audited 
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our account ? or were we not obliged to file this de- Blackmore 
clardtion preparatory to a plea in offset ? Pap?. 

It will be observed, that when we recover our ■— ^** 
judgment, it can be applied in no other way than in 
offset to the original [daintiff's demand, contained in 
the promissory note. When we obtain a judgment, 
wi cannot have execution on such judgment. It can 
only be applied in set-off to the now defendant's de- 
mand, made in his action pending. 

- If the plea is sufficient, and our present action con- 
sequently quashed, the' same plea will be always 
good, and how are we ever to recover ? 

• It will be noticed, that our^emand on book is 83 
dollars, and the defendant's promissory note but 73 
dols. 33 cts. If we could have shown our book ac* 
count in piyment of the note, what should have been 
done with the balance in our favour ? Could we have 
recovered that otherwise than by ihe operation <rf a vermmi sut. 
plea in offset, the verdict in which case shall be such J^ ^ P- ^- •• 
sum or sums as shall be found in arrear from either 
party. 

Langdon^ e contra. Parties have a right to make 
their own contracts, and so to modify them as to 
take them out of any statute provision. The whole 
object c^ the common and statute law is to carry the 
designs of the parties to a contract into effect. In 
implied contracts the law will appear to a superficial 
observer to impose something not included in such 
conti^acts ; but its object here is merely to carry the 
designs of the parties into effect, the law. raising a 
presumption, that the parties have donenvhat the rea- 
son of the thing required them to do, according to 
the common principles of justice ; ex gratia^ when 
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BUctoxn?^ goods are soI4 and delivered, though no e:y:prfsss pr^* 

Page. mise can be proved, the law presuo^s that the p^r^ 

-• chaser engaged to pay for. them at a fair price* 80, 

when money is to be paid, or sn|cific artiQ)e3 deUn 

vered) and no time of payment, cr place of delivery^ 

is expressly stipulated, the law will presume th^jt th^ 

parties agreed on the most reasonable time and piac^n 

!§o, if one sells another goods, or labours for himg^ 

and charges the same on book, the law will presufn/9 

a promise in the purchaser to pay for them, and an 

Vermont Sut action Will lie either of imimul computassent at cou^ 

vol. 1. c. xviii. , s. ^ ^ 

p. 236. vcion law, or upcm our statute. 

But if the parties, aside of this, will make a special 
contract, especially if they reduce it to writing, the 
law will carry their contract into e^ct ; not accord*- 
iijig to the rules of right reason, or the common prin* 
ciples of justice, but agreeably to their own topr^ai 
stipulations. 

The defendant here leased his farm to the plaintiff 
for a year. The plaintiff gave him his ipt^omrnxxf 
note for the amount of the rent. Repairs were nece^^ 
sary to be made on the farm, and they contracted that 
the tenant should make such repairs^ and be allowed 
the expense out of the promissory note. The de- 
fendant must have made some memorandum of the 
work and materials done and expended in t^ repairs. 
He has done this on his day-book ; but it is stiU not 
a book account ; or if it be considered as fi^ book ac« 
count, it is not within the purview of the 93d sedioa 
of the jucliciiiry act. The words of the statute ^r^ 
" that if any action shall be pending, &c. and tfae de^ 
fendant or defendants shall have any just demand oa 
book against the plaintiff or plaintiffs, wtUch cannot he 
pleaded as an offset as aforesmd^ it shall be kiwtkL for 
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such ikfendant or defetulants, on or before the third 

day of the first term of the Court in which by law he. p,^^. 

4he, or they is or are required to appear, to file in the — 

s%m^ Court a declairmjk>n." Here it i» apparent that it 

i^ not all demands on book indiscrimiiiately upcm 

ifirhic h declarations may be filed, but only such as 

cannot be pleaded in offset. 

We contend that this is not such a demand as a 
de< lan^iQB might be filed upon it and pleaded ia 
offset; 

First Because the parties had agreed by special 
contract in writing, that it should operate, not as an 
llide[)endent demand of the present plaintiff's, but 
j^ould be especially applied to the discharge oi the 
pramissory note. 

Secondly. That it might have been shown in pay- 
aoent of the note, under some issue carved out of the 
iutt upon it. 

And this is the ground of our plea. We expected 
to have met this demand, and were disposed to allow 
Ae amount actually due towards the discharge of the 
promtssQiy note ; but the present plaintiff has ex- 
posed us to the costs of another suit by filing this de- 
ekration. 

Further, if our plea is overruled, and judgment 
against us to account, auditors must be appointed, 
md before them the plaintiff may substantiate his 
book charges by his own oath under the statute, rremiont stat. 
This was no part of our omtract. Therefore it is not """"^'^^ «• ^^"• 
the mere Uquidation of the accotmt we c^qx)se, but 
the expensive and tedious mode of effecting it. 

It ia said the plaintiff's demand surmounts our 
promissory note, and if he had shown it in payment, 
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BUokmorc k is inquired, what would have become of the sur- 

Page. plus ? 

"*""~"'~"*' It will be observed, that, deducting those charges 

in the account, under date anterior to the lease, there 
will not remain sufficient to discharge the note and 
interest accruing upon it. 

If it should be replied, that if such be the case 
there is then a part of the plaintiff's account inde- 
pendent of the contract, and so the action may be 
maintained, we remark, that such part will not 
amount to a sum within the jurisdiction of the Court; 
for it never has been contended, that a party might 
file a declaration on book account for a sum of whicb 
a Justice of the Peace has exclusive jurisdiction. 

It is further inquired, in what mode the present 
plaintiff shall recover his demand, if our plea is ruled 
sufficient* and his action be quashed ? The answer is 
obvious. Our action upon the promissory note has 
been suspended by the filing the present declaration^ 
and is now pending, and open to all advantages on 
the side of the defendant; and the present plaintiff 
will have an opportunity of doing what he ought to 
have done, aside of filing this declaration, to wit, 
setting forth the contract, and pleading his account 
in fulfilment. 

^Plaintiff's counsel. The agreement set forth in the 
plea is not under seal, and can operate no further 
than a mere permission by the defendant, that the 
plaintiff should enter upon and continue in possession 
of his farm ; but to make the case stronger, grant that 
the contract had been under seal, yet it is Isdd down 
in the books, ^* that if a man by obligation acknow* 
ledges that he has received money ad profidendum 
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€t compu andum^ the obligee may either sue for die ' Bfoekmora 
hoiidj or have an action of account at hb election.'' p^. 
Seconds Abridgment, vol. 1. p, 36. And by parity of ' 

reasoning, die obligor may inf such case plead the fuU 
fitment of the covenants, or have ^n action of ac- 
count. 

In the present case, the plaintiiF had yielded in re- 
pairs a greater sum than the amount of the rent, and 
wxr have inquired in what mode he should have reco* 
vered the surplus, if he had relied upcm the contract, 
and given, this account in fulfilment* It b repiied, 
iSmc some charge in our account are anterior to the 
lease, and might have beoi reserved for a separate 
action. It will be noted, that the contract bears date 
the 9i)Bko{ June^ 1796, and that it recognises a lease 
commencing the 1st of April precedsf^. and the first 
item in our account is churged on the l^th of March 
still preceding ; so that a great part of our account b 
anterior to. the contract 

If the defendant intended to rely on the contract^ 
he should have declared upon it in the suit pending^ 
in lieu of which he lias declared upon the promissory 
note without proferting any written agreement in 
which the note was included. Therefore if we have 
mistaken our remedy by filing this declaration, the 
defendant, when plaintiff, led us into the mistake 
by stepping aside from the written agreement him- 
self, and declaring simply upon the prombsory note ; 
and '* ho man shall take benefit of his own wrong." 

But we rest securely on the fair construction of the 
statute, which enables every defendant, in an action 
upon bond, bill, note, or other contract, who shall 
have any demand on book against the plaintiff, to file 
hb declaration, and in due course of law to obtain 
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BUekmoM the liquidation of his accoant, in order to plead k kt 
Page. offset to the plaintiff's demand. 
— ~"""— ^" It is said ihiB mode expoaes the origihtl pknntff 

to costs. Whether he will be saddled with tte costir 
arising under this declaration^ is to be hereafter de^ 
cided. If we cannot substantiate our account, the 
statute gives the original plaintiff 13 percent, intoiest 
on the amount of his demand, and tastes us with 
double costs in the discretion of the Coort as a rm 
compense to him for the delay, and a mulct upon us 
for our false claniour. If, on the other haiid^ we ob^: 
tain judgment upon our account^ and upoa the txni 
in offset it should appear that the plaintiff in the an^ 
ginal suit is in arrear to us, he ought justly to be sad* 
died with the costs arising under this dechnttidA; tdt 
his indiscretion in ii^stitutin^ a suit upon a pititfits^ 
sory note, which had beeti more than paid. 

Judgment : Plea in bar insufficient, and tlttlt d<$^« 
&ndant do account i Auditors appointed* 

Solnnson^ J^ay. and htnel Smithy for plaintiff] 
Langdon mA Darius Ch^man^ for defendaMl 
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Warner 

r. 

Efms and 

Joshua Wxrher^ Assignee of the Shcrifi^ ^•"*"*«'- 

Appellanti 

against 

Danjel Evens and Benjauiv Gardnei^. 

ACTION upon a bail-bond for the liberties of To an action 

, . • - . for an escape 

the prison, taken on a commitment upon mesne bnxight by the 

ali€riir*a as- 
prOCesSm tilPiee mm a 

The plaintiff demands in debt, 800 dollars, which ^^Jf^ 'STe 
the defendants justly owe, and unjustly detain. • f***"*^ "f^*ihc 

Declaring in substance, that on the 11th of De- fs^\ by a pri- 
cember^ 1797> he prayed out hb writ of attachment ted on mesne 
against the defendant Evens^ returnable to Orange {brimh^'ser^ 
County Court, June term, A. D. 1798, and directed "iZSci^o^^^^^ 
to the sheriff of Bennington County, or either con- f"^ ^wicrv it 

^ ^ ^ IS no MitnciCDt 

stable of P&wnalj in said County. That Erasttis bar, after an 
Jeweti^ constable of Pcwnal^ served the writ on the forth, tiiu the 
2lst day of December, 1797, by arresting the body Si!::?"with'h; 
of Evens, and committing him to Betmington County batuwidT^ami 
gaoL That Evens, being so in the custody of David >*•»■ »* aii times 
Robinson, Esquire, sheriff of the Countv, w^is on the writ of execu. 
same day admitted by the sheriff to the liberties of gued arl!)n tiic 
the prison ; and on that occasion, and to indemnify ^^t"** '"''^' 
the sheriff, the defendants executed the bond de- 
clared upon. 

That on the 28th of December, defendant Evens 
escaped, having ne^er paid the debt demanded in the 
writ^ or compromised the suit upon which he was 
committed, or. been in any manner legally liberated 
or discharged from his impriscmment. 

That at June term, 1798, Orange County, he the 
plaintiff recovered judgment against Evens on de- 

Vol. II. 16 



Gardner 
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Warner fault for 514 dollars damages, and 13 dels. 74 cts. 
Evens and costs. That Iic purchascd out his writ of execution, 
, and put it into the hands of a proper officer to serve 
i\}\d return, who in due time proceeded to said pri- 
son to levy said writ of execution upon the body of 
the said Evens; but he had escaped as aforesaid, 
and was not to be found in the custody of the sheriff, 
within said prison ; whereby the sheriff became liable 
to pay and satisfy to the plaintiff the said judgment 
so by him recovered, and was thereby subjected to 
loss and damage. 

That the bond being so forfeited, at his request, in 
pursuance of the statute, the sheriff, on the 15th Juli/y 
1798, assigned the same to the plaintiff" for the reco- 
ver}^ of the penal sum of which bond this action is 
brought, &c. > 

And now the defendants in Court, by their at- 
torneys plead and say, that the plaintiff from having 
and maintaining his said action against them ought 
to be barred, because they say, that though tnie it 
is they made and executed siiid bond as set forth in 
the pUuntiff"'s declaration, and the said Daniel Evens. 
did go without the liberties of said prison, yet for 
plea in that behalf they say, that the said Daniel 
^vens was, at the time of the praying out of said 
writ by the said Joshua^ and ever since hath been, an 
inhabitant of the town of Pownal aforesaid ; and after 
the said judgment was rendered against him in fa- 
vour of the said Joshua by Orange County Court 
aforesaid, and before the praying out of said writ, he 
the said Joshua Warner purchased out his writ of 
execution against the said Daniel Evem, on the judg- 
• nient aforesaid, and repaired w^itli the said writ of 
execution to the town of Fawnql aforesaid, and to. 
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the house of the said Daniel Evens ^ and the said Da- 
rnel then and there desired and requested the said 
\hskua Warner to charge and procure liim the said^ 
Daniel Evens to be arrested on and charged with 
said writ of execution, and then and there declared, 
that he was then ready and willing to be charged 
with said writ of execution, the said writ of execu- 
tion being then in full life ; but the said Joshua War- 
tier then and there did, and always has refused and 
omitted to charge the said Darnel Evens with the said 
writ of execution, although he the said Daniel lias 
been always ready at his residence in Parvnal afore- 
^id, to be charged therewith ; by reason whereof tlic 
said defendants further say, that the said sheriff, or 
the said Joshua Warner y hath not been damnified, or 
liable to be damnified, by reason of the said Daniel'* s 
going without the liberties of the said prison ; and 
this they are ready to verify, &c. wherefore the de-i 
fendants pray judgment, &c. 
To this plea, plaintiff ^emurred^ 



Warner 

V. 

Erens and 
Gardner. 



.» 



Chtpman^ for the pl^ntiff. Immediately Upon the 
escape, a right of action accrued to the sheriff, who 
was answembte for the body. 

This mode was instituted to answer in some mea- 
sure for bail on mesne process, but the mode is 
different here. Upon the escape, the sheriff was lia- 
ble and the bondsmen were liaUe. The sheriff was 
obliged to assign, and the plaintiff entitled to his ac^^ 
tion. How is this right purged away ? Can it be 
done by alleging, that the debtor was within the 
bailiwick, and might have been charged within the 
life of the execution. This is no bar to, it is not eyen 
a suspension of the right. 
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Warner 

V. 

Erens and 
Gardner. 



Upon the escape, the sheriff could not recommit* 
In negligent escapes the sheriff may make fresh suit, 
and recapture and recommit, but not in voluntary 
escapes. 

The plaintiff had a right to levy his execution on 
person or property. If he had satisfied his execu* 
tion it would have been conclusive against him, but 
he was not compellable to do either. 

Here we contend only for a right. What sum we 
shall eventually recover will be the subject of assess- 
ment of damages. 



Fay J e contra. The genius of our government 
abhors the unnecessary confinement of its citizens 
in prison. Therefore the Legislature have provided, 
that when a debtor is arrested on mesne process, he 
may procure some person as bail for his appeanmce 
to respond the final judgment, which may be ren- 
dered against him. The prisoner then goes at large. 
When the execution is taken out on the judgment 
against him, if his body can be taken in execution, 
or is to be found within the sheriff's bailiwick, the 
bail is exonerated. If a non est is returned by the 
ofiicer upon the execution, a scire Jacias must be 
taken out against die bail, and he may avoid a judg- 
ment against himself by surrendering his principal 
into Court, and paying the costs to the time of such 
.surrender. Such is the benign spirit of our laws. 

But it seems a case might arise, where the debtor 
nbt procuring bail in time upon the arrest, is com- 
mitted to close prison. 

The Legislature meant to apply in tlieir fullest ex* 
tent the same benevolent provisions of the law to this 
case, and have enacted, ^* that any person imprisoBed- 
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"in gaol on mesn^ process, in any civil action, ^It Wftncr 

have the same privilege of the liberties of the prison, ivms Ami 

as in case he had been committed on execution." . "**"' 



What is the spirit and design of this act ? Is it not Vermont stat. 

• • 'ii •• n M • yo\» !• p. 283. 

m strict consonance with the {H*ovisions of the act in c. xxviii. s. lo. 
case of bail upon arrest upon mesne process ? Is it ^u^nd'^M^ 
not merely to secure the body of the debtor to ap- ^j^^^^'g^ir^?, 
l^ear in the life of the execution ? Was it necessary 
to effect this, to require more of the surety in a bail- 
bond for the liberties of the prison, than was required 
of bail on the arrest ? The bail on an arrest might 
permit his bailee to go free, and rely on his word to 
be forthcoming upon the issuing of the execution — ^ 
shall not the bail for the liberties have the same right? 
bath being equally and alone answeraMe, in the event 
of a tmn est or inalfilitf to surrender him in Court. 

What injury has Uie plaintiff* sustained ? He at< 
tached the body to respond on a judgment he might 
recover. He purchased out his writ of execution, 
and he found the body arrested within the bailiwick, 
ready to be charged with it. Has he then been dam« 
nified by this escape ? 

That we have given a sound constnicUon to the 
statute, is put beyond doubt by the explanatory act 
passed the last sessions of the General Assembly : yermont st«t. 
" Whfffcas doubts have arisen on the construction of JjJjJJj ^^% 
the 10th aoMith sections of the act relating to gaols ^^^ 
and gaolers, &c. passed March 9, 1797, which to 
explain:, it is enacted in substance, that such bail shall 
have the same prinleges as bail signuig on the back 
of an attachment without commitment." 

Nathaniel Chipman^ in reply. The explanatory act 
does not go so fer as to do away the right of action 
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Watner 

£veo8 ftod 
Gardner. 
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on the bond, but only provides, that the ^^ bail ^hal 
have the same privilege of exonerating himself bjr 
delivering up the principal, as the baU signing on the 
back of the attachment, without commitment." 

The question is not, Mrhether Gardner the suretfr 
shall deliver up Evens the principal on payment of 
costs ; but by the pleadings it is, whether the bond 
be forfeited or not. 



Opinion of the Court* 



The question submitted by the pleadings is sim- 
ply whether the bond be forfeited or not« The de- 
fendants contend that it is not forfeited, because the 
defendant Hvens was within the sheriff's bailiwick, 
and amenable to the writ of execution, whiph the 
plaintiff declined charging him with« This subject 
matter of the plea in bar does not meet the allegations 
of the declaration, nor does it exhibit a jrjstification 
for the escape. If the Court shouki give the same 
construction to the 10th and 1 1th sections of the act 
relating to gaols and gaolers, and for the relief of 
persons imprisoned therein, as is given by the ex- 
planatory act of JVovembeTj 1801, the bond would 
still be considered as forfeited by the escape; for 
under that act no advantage can be taken by the 
obligors in avoidance of the bond, in any other mode 
than that therein prescribed, to wit, by the surety's 
surrendering the principal in Court. 

The plea in bar is therefore considered to be in- 
sufficient ; but on the chancery of the bond a ques-' 
tion may perhaps be made, whether the surety may 
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not then surrender his principal, upon payment of 
costs.* 

Nathaniel Chipmany for plaintiffl 
David Fay y for defendant. 



Warner 

V. 

Evens and 
Gardiner. 



* Ab/e. Ax. Manchester February term, 1803, in thisCountjT) 
the defendant Oardnery as surety, had^ on motion, leave to sur- 
render bis principal Evens into Court upon payment of costs» 
and the Court chancered the penalty of the bond to one cent^ Vermont Stat, 
and ordered Daniel Evens into the custody of the sheriff, to be ^^^' ^' P' ^ 
kept fifteen days, that the plaintiff might charge him with the 
execution on his original judgment. 



Romeo Wadsworth, Appellant, 

against 
JBenjahin Fassett, Esquire, late Guardian. 

APPEAL from Probate Court. 

Benjamin Fassett^ Esquire, . as late guardian to 
Henry fFalbridge the second, since deceased, exhi- 
bited his account as guardian^ against the estate of 
Elisha Nichols, deceased, to the Probate Court, on 
the 5th of ^prily 1802. The Judge examined and 
allowed the guardian's account, and ordered it to be 
recorded. 

From this decree, TFadsworthy in behalf of his wife 
Eunice^ daughter and heir of Elisha Nichols, deceas- 
ed, appealed. 

A question is now made, in what mode shall the 
appellant's objections to the guardian's account be 
made to the Court ? 



In all appeali^ 
from the Pro- 
bateCourty thia 
Court, as the 
Supreme Court 
of Probate, vill 
proceed con- 
formably to the 
practice in the 
Court, and no( 
subject the ap- 
pealed cause, 
to the rules of 
pleading whicl^ 
regulate th^ 
common law 
proceedings or 
the Coui^. 
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Wadftwofth Per Curiam. The 78th section of the act for the 
Fttsett. probate of wills, and the settlement of testate and in* 
- testate estates, constitutes this Court the Supreme 

vol. 1. p. 151. Court of Probate. In all appeals from the Ptx)b4te, 
peal Is uken our proceedings must be so far conformable to the 
ofthc jud*^f proceedings in that Court, as to carry the design of 
Probate, upon ^\^^ probate svstem into the most beneficial eflfecL 

the allowance *■ -^ 

of a guardian's Jf^ on appeals from decrees in the Probate Court, the 
Judge should appealed causes are to be subjected to the rules of 
SSer of his pleading ottlinarily practised in this Court, dchys 
f r cow "of would, be created every way repugnant to the speedy 
such account, settlement of the estates of deceased persons* 

and send " ^P • - • i i » 

mrith the co- In the present case it appears, that tlie Judge of 
pl^me Court^ Probate has very correcdy certified a copy of the 
ttOTs'^inay^^te gwrdian's account, which has been brought up in 
lowui^ iJ^the *^ copies from the registry of probate. Let the ap- 
nature of a bill pellant file his objections to the account in the nature 

of exceptions, , 

er exceptions of a bill of exceptions, or exceptions to the report of 
wditorsr*^ ^ auditors, and tlie Court will proceed to consider such 

objections. 

Lott Bali, for appellant. 
Fai/ and SeUknj for appellee. 
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HMTis 

V. 

Iluntin^on 

Ebenezer Harris, Esquire, Reviewer, *^** 

against 
Ahos Huntington, Junior, et al. Revicwees. 

MOTION in arrest. No action can 

Attach wlmoff Huntington and Jededia/i CiarA'^ to f<,r « libei upon 

answer unto Ebenezer Harris^ Esquire, in a plea re£*s»*rfgrie- 

of trespass on the case, fw that whereas the said y»»ce«*«^*<^ 

» ' ^ the tnhject nutt^ 

Ebenezer is a true, honest, just, and faithfol citizen '"' 9f ^ ^'«- 

_^ 1111 "•" ^ "'*" ®^ 

of this and the Umted States^ and as such hath always faUe, simply 

from his nativity hit|ierto behaved and governed ^efemdtod^ 
hiawclf, and also hath, for tlie term of six years last JhecSlJSVs^ 
past, been, by the Legislature of the State of Ver^ I'^^'^'tT ^ 
nwntj duly appointed, commissioned, and sworn to of \\% memw 
the office of Justice of the Peace within and for the 
County of Benningtouj and until the time of commit- 
ting the injuries hereafter menticMied, and of the de-. 
vising, writing, and publishing the false, scandalous 
malicious, and defamator}' libel, hereafter mentioned, 
by the defendants, of and concerning the said Eben^ 
ezety was always reputed and esteemed and accepted^ 
amongst all bis neighbours, and other good and 
' worthy citizens of this and the other United States^ 
to be a person of good name, fame, credit, and repu- 
tation, and also to have always administered in his 
said office of Justice of the Peace, within his juris- 
diction as aforesaid, with honesty, fairness and im- 
partiality, always conducting therein as became a 
magistrate of the people, thereby acquiring large 
sums of money, to the comfortable support of him- 
self and family, and to the great increase of his repu- 
tation and riches, to wit, at Sliaftsbury aforesaid, yet 

Vol. II. 17 
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the said defendants, well knowing the premises, but 

'^*"** envying the happy state and condition of the said 

Huntington EbcnezeTy and contriving and falsely and maliciously 

• intending to hurt, prejudice, and injure the said 

Ebenezer in his good name, fame, credit, and reputa- 
tion aforesaid, and to cause him to be esteemed and 
reputed to be a breaker of the peace, a quarrelling^ 
fighting, and sabbath-breaking member of society, 
overreaching and taking undue advantages in ob- 
taining the property of his neighbours, possessing a 
corrupt and wicked heart, and to prevent the Legis- 
lature of the State of Vermont from re-electing him 
. the said Ebcnezcr to the office of Justice of the 
Peace as aforesaid, and to cause him the said Eben^ 
ezer to be criminally prosecuted for breaking the 
peace, breaking the sabbath, and for a public cheat, 
and to ruin him in his reputation and credit therein, 
did, on the 5th day of October^ A. D, 1799, at 
Shajhbury aforesaid, write and publish the following 
false, scandalous, malicious, and defamatory libel, to 
divers the good people of this and the United States^ 
and to the representatives of the freemen of this State, 
when in their General Assembly met, to wit, at 
IFindsory in the County of fFrndsoTy at their stated 
session in the month of October last past, in the 
words following, to wit : 

To the Honourable the Legislature of tlie State of 
Ferment, to be convened at Windsor on the second 
Thursday of instant October^ 

The petition and remonstrance of us the subscri* 
bers, inhabitants of Shqffsburt/y in which we humbly 
state the following facts relative to the conduct of 



et 



BENNINGTON MAY ADJ. TERM, 1B02. Ul 

Ebenezer Harris^ Esquire, Justice of the Peace io Hwri* 
said Shafisbury, to wit : u^^iu^^ 

The said Ebenezer^ instead of preserving the * 
peace, is heinously a peace- breaker. He hath been 
guilQr of quarrelling, threatenbg, and fighting on the 
sabbath and other days, all which we are ready to 
prove. 

Further, we believe, from the deposition of Da- 
vid Peck ^ and corroborating circumstances, he has 
been guilty of overreaching and taking undue ad- 
vantages in obtaining property of his neighbours. 
He does not possess that uprightness and integrity of 
heart and manners that becomes the man who is en- 
trusted with the commission of the peace. This wc 
firmly believe. 

Therefore, confiding in the wisdom and upright- 
ness of the L^islature, do solemnly protest agafaist 
the reappointment of the said Ebmezerp and as- in 
duty bound will ever pray. 

Amos Huntington^ juoior. 
Jedediah Clark. 
Benjamin Corey* 
Benjamin Corey, junior. 
John Downer, 

Shaftsbury, 5th of October, 1799. 

By the means of the writing and publishing which 
said false, scandalous, malicious, infamous, and de- 
famatory libel aforesaid, he the said Ebenezer i^ 
greatly hurt, prejudiced, and damnified, in his afore- 
said good name, fame, credit, and reputation, and is 
brought into publie scandaU ignominy, and disgrace, 
amongst all his neighbours, friends, and acquaintance, 
and those to whom the innocence and integrity of the 

/ 
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Ham» said Ebenezer were unknown, have, from the time of 
Huntini^toii publishing the said false, Sec. libel, &c. 8cc. ad dam- 
^""^ mm, 5,000 dollars. 



To tliis declaration the defendants pleaded the 
general issue, and gave notice that they should give 
the truth of the words written in justification. At 
the last term, the Jury returned a verdict for the 
plaintifiPy one dollar damages, and the defendants 
moved the following rule : 

The defendants, after verdict against them, and 
before judgment had and rendered thelreon, by their 
attorneys, now here in Court, move for a rule on the 
plaintiff, to show cause, if any he have, wjiy the ver* 
diet aforesaid should not be set aside, and no judg* 
ment rendered thereon. 

First. For that the action aforesaid is brought 
upon a petition or memorial by the said ^ma9 and 
JedetKahy and three other inhabitants of said S/mfts" 
burt/j praying, for certain reasons therein mentioned, 
that the plaintiff itiight not be reappointed a Justice 
of the Peace f6r said County of Benftington^ SLnd^ 
from the evidence adduced in the trial of said cause,^ 
it appeared, that said petition was no otherwise pub- 
. lished than by presenting the same to the Legisla- 
ture when convened in convention for the nomination 
and appointment of Justices of the Peace and other 
officers of government, on which evidence the Jury 
found tlie defendants guilty of the publication of a 
malicious libel, which is against law. 

Secondly. The Jury aforesaid, to wit, nine of 
them, consented to a verdict of one ddllar damages 
only, upon the principle, that by law the plaintiff 
would be entitled to one dollar costs onlv. 



et aL 



*Mta 
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Thirdlf . That die said Amos and Jede^ah are Harri* 
joined together in the same action, whereas by law RunHni^toii 
tM'o or more persons cannot be joined together in 
aii action of slander. 

Fourthly. For that the plaintiff's declaration, and 
matters and things therein contained, in manner and 
form aforesaid, are insufficient in law to render any 
judgment thereon in favour of the plaintiff against 
the defendants, and this they are ready to verify, and 
thereof pray judgment, and for their costs. 

Rule granted. 

And now, at the present term, the plaintiff showed 
cause, and the case was argued and decided.* 

Tyler, Assistant Judge, delivered the opinion of 
the Court, the Chief Judge having been of counsel 
for the plaintiff. 

Opinion of the Court. 

Curia. The plaintiff, after setting forth a good cha- 
racter in the usual form« declares in substance, that 
the defendants, with a design to injure him, and more 
especially to prevent his re-election to the office of 
a Justice of the Peace, did, on the 5th of October, 



* As tli& aliments of the counsel in this caa«e were ela- 
iMrate and cofAous, and may be collected from the opinion of 
the Court, and vould occupf too many pages of thia volame, 
to the exclusion of other cases, of which an immediate re* 
poi*t is desirable, they are omitted. The gentlemen of the 
bar engaged ^11 accept this apology for the omission of what 
would dotheni so much credit, and which is perhaps but feebly 
supplied by the statement of the Jud^c Bepart^u 
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Hinis 1799, with others, write a false and dcfamatCMy libel, 
HunUngton which the defendants published to divers of the good 
^^'^' citizens of the State, and to the representatives of 
the freemen of the State, when convened in General 
Assembly at their stated sessions in that year. The 
alleged libel is set forth in the declaration verbatim et 
literatim^ and in substance states, 

That the petitioners are ready to prove, that the 
plaintiff, instead of preserving the peace, b heinously 
a peace-breaker, and had been guilty of quarrelling, 
threatening, and fighting, on the sabbath and other 
days* 

That he did not possess that uprightness and in- 
tegrity of heart or manners, which becomes a man in 
the commission of the peace. 

And that they are led to conclude, from the depo- 
sition of one Peck^ and ether corroborating circum- 
stances, that the plaintiff had been guilty of over- 
reaching and taking undue advantages in obtaining 
property of his neighbours. 

The defendants having pleaded the general issue, 

with notice that they should give the truth of the 

words written in justification, a verdict has been 

found for the plaintiff to recover one dollar damages. 

r A rule has been moved for by the defendants, for the 

plaintiff to show cause why this verdict should not 
be set aside. 

First. Because the only publication of the alleged 
libel shown in evidence to the Jury, was the present- 
ing of it as a petition to the General Assembly. 

Secondly. That certain of the panel who tried the 
cause were influenced in their assent to the verdict 
by improper motives. 



3 
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Thirdly. That two defendants cannot' be joined Harm 
in the same declaration in an action for slander. HuntTngtm 

Fourthly. Because of the general insufficiency of ^^'^ 
the declaration. 

The rule has been granted, and the several ex- 
ceptions enforced and combatted by the counsd,''in 
a manner which reflects credit upon their professional 
industry and ingenuity, and affords favourable au- 
spices, that at a not far distant period the bar*of Fer- 
mont will be viewed in a light not unfavourable by 
the more eminent of the profession in the elder 
States. 

The first and third exceptions, which are included 
in the fourth, go to the right of action. The object 
of the second is merely to obtain a venire de novo. 

The first involves a question of greater magnitude, 
and more interesting to the people of Vermont tlian 
any which has been hitherto agitated in this Court, 
to wit, whether it is actionable in the citizens to re- 
present their grievances by petition to the General 
Assembly. Whether such petition, though it should 
contain false matter, be a libel in the legal accepta- 
tion of the term. 

It is contended by the defendants it is not. That 
to petition the King or Parliament is not held to be 
libellous in England^ and tlierefore by the common 
law, and more especially by that paramount law, our 
bill of rights, it cannot so be considered here. 

The doctrine of libels is now well settled and lu- 
cidly explained by the English jurists. 

^^ A libel is a false and malicious defamation of 
any person, made public by either writing or print- 
ing, signs or pictures, in order to provoke him to 
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Harriti wratb, or to expose him to public imtred, couCeiupt, 

Htuiti^gtM or ridicule." 

. '^**' The law punishes the offender by indictment, ajid 

gives redress to the injured party by an action of de- 
famatioR. 

Jn die criminal prosecution , the truth or falsity of 
the libel is immaterial, for even the truth ought not 
to be thus promulgated, when its direct tendency t$ 
to incite revenge, perhaps occasion bloodshed, or at 
least disturb the public peace. But though the ac- 
cused on indictment are inhibited from this apparently 
equitable and natural mode' of defence, of showing 
the truth of the words published, yet in the civil ac- 
tion tlie laiv has indulged a very liberal defence. The 
defendant may not only show tliat thb words written 
arc true, but whether true or false, he may justify 
from the occasion of writing and publishing of them, ' 
and thus do away the malice which is essential in the 
definition of a libeU when prosecuted civiliter. 

1 Tirm Rep, ^ In the case of fVeatfierston as^ainst Hawkin. it is 
no . . 

laid down, that a servant cannot maintain an action 

Against his former master for a letter written by him 
in which he cliarges him with fraud, for the master 
tvcs Justified fjy the occasion. 

' T'his case does high honour to that legal discrimi- 
nation for which the Judges of the Englisli bencli 
are so eminendy distinguished. 

The law, which gixes an action for a written de- 
famation, did not tliereby intend to destroy the com- 
mon confidential intercourse among friends, and 
which is the surest guard against imposition. A man 
may know many fraudulent acts in his hired servant, 
which he could not prove in defence to ta action of 
defamation, but which he is under every moral and 



I 



feENNINGTON MAY ADJ. TERM, 1802. 137 

honourable obligation to communicate, in order to Harris 
prevent injury to others. Hontlnpton 

So the occasion will justify the writing in all mat- ^^^' 
ters in course of legal proceedings; 

An action will not lie for slanderous words in an o-o. nuz. 24r. 
indictment. I ^f^']^ ^^ 

In the case of Astley^ Bart. v. YoangCy Esquire, 2 Bvr, jfep. p. 
we have an action on the case for speaking and pub-- ^^'^' 
lishing defamatory, false, malicious, and libellous 
wordsv The second count in the declaration charges 
the defendant with having filed a libellous affidavit 
in ihe Court of King's Bench, in which he cluu-ged 
the plaintiff with having sworn falsely in a former 
affidavit. To this count the defendant justified, that 
he made such affidavit in his own defence in a Court 
of Justice. The plaintiff demurred generally, and 
the Court of King's Bench unanimously decided^ 
that the action on this count would not lie. 

Numerous other cases might be cited to show, 
that where the occasion renders the writing and pub* • 

lishing the words necessary, no action of defamation 
on such writing will lie» 

But we proceed to a case more in point, though 
included in the principle stated — the celebrated 
case ^i Lake against King^ decided 19 and 20 CJiarles Saund. Jfep.vol 
the second, under the Presidency of Chief Justice ** ^' ^'^^' 
ffale^ assisted by Twisden and Rains/brd, Justices^ 

This was an action upon the case for printing and 
publishing a scandalous libel of the plaintiff Lake by 
the defendant King. The plaintiff set forth his in- 
tegrity and good character, especially in those parti«> ^^ v 
culars in which he, in an official character, had been 
vilified, and then set forth the alleged libel, in this 
form, viz. To the honourable the committee of Par- 

Voi.. n. 18 
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Harrw liamcnt for grievances, the humble petition of Ed' 
Huntington ward King ^ &c. showeth ; and in fact the libel charged 
^^^' the plaintiff with many horrible and gross abuses, 
such as extortion, oppression, vexation, and other 
misdemeanors in his office* The defendant pleaded 
in bar, that the matter contained in the petition was 
true, and showed how in some particulars ; but rest- 
ed his justification, that he had presented his peti- 
tion to a committee appointed by the commons then 
and there assembled in Parliament, who had full 
power to hear and redress the grievances complained 
of ; that he caused the petition to be printed, and de- 
livered the same to the members of the committee. 
To this plea the plaintiff, as in the present case^ de- 
murred. 

This case was oftentimes debated, and had the 

a 

most deliberate investigation ; for the Reporter in- 
forms us that it was depending twelve terms ; and it 
was agreed, '^ that die exhibiting of the petition to 
the committee of parliament was lawful, and that no 
action lies for it, although the matter contained in the 
petition was false and scandalous, because it is in a 
summary course of justice, and before those who 
have power to examine whether it be true.orfalse*'* 

It was, however, argued for the phintifl^ that it 
was not justifiable, tliat is, the printing of the peti^ 
tion was not justifiable, for it seems not to have been 
contended that the presenting it was unjustifiable ; 
but it was insisted, that the printing and dispersing^ 
the petition was not justifiable, for if it were, then, 
under a pretence of proceeding in a course of justice, 
a libel might be printed, published, and dispersed, of 
any man throughout the whole kingdom, and yet he 
should have no remedy ; and therefore it was said^ 
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that although the exhibiting the. said petition was ^ HarrU 
lawful, yet the printing of it was a publication of it HuntrnKton 
to all the world, which is not lawful to be done in ^^^^ 
any case ; but the Court considered, that to print 
and deliver copies was in the order and course of 
proceedings in Parliament, whereof they ought to 
take judicial notice ; so that the whole stress of the 
case lay upon tlie publishing in the mode set forth 
in the plea in bar, to wit, by delivering copies of the 
petition to the members of the committee of the 
House of Commons, and the Court rendered judg- 
ment for the defendant* 

It will be observed, that tliis case is much stronger 
than the one sub judice. The defendants' petition 
found by the Jury to be a libel, was merely presented 
to the General Assembly, No copies were printed, 
taken^ or dispersed ; but the petition of the defendant 
JS^ing was printed, dispersed, and published, among 
divers subjects of our then lord the king, as alleged 
in the declaration ; and it is acknowledged by this 
defendant in the plea in bar, that copies were deli- 
vered to divers subjects of the King, being members 
of the committee of commons. 

The petition of the defendant JCing charges the 
plaintiff Lake with sundry gross misdemeanors in 
his official character, positively. In the libel declared 
upon, the petitioners present their charges against 
the plaintiff as allegations, which they expected to 
have occasion to prove. They do not charge the 
fraud in obtaining property of his neighbours by un^ 
due advantages, positwefy ; but rest their belief of it 
upon the affidavit of Pecfry and other corroborating 
circumstances. 

An absolute and unqualified indemnity from all • 

responsibili^ in the petitioner is indispensable, from 
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Harris the right of petitioning the supreme power for the 

Huntin^rtoB redress of grievances ; for it would be an absurd 

*^^^^' mockery in a government to hold out this privilege 

to its subjects, and then punish them for the use 

of it. 

And it would be equally destructive of the right, 
for the Courts of Law to su[^ort actions of defaroa* 
tion grounded on such petitions as libellous^ 

Petitions for redress <rf grie varices will generally 
point to officers of the gov(9nment, who have, or 
may be supposed to have abused its confidence by 
mal-administration ; and although the government 
should refrain from prosecuting the petitioners cri- 
minally, yet it would operate as effectual a restraint 
upon them to expose them to an action for damages 
at the suit of those of whose conduct they have com- 
plained to government, 

liideed, it tiit privilege of petitioning is abused^ 
it niipht seem better for government to cure 
the evil, than to suffer it to be corrected by indivi- 
dual suit, for the government can direct or restrain 
the prosecution, can temper the punishment with 
mercy, or absolve it by pardon, and possibly so con- 
duct, that while they check the abuse, they do not 
destroy the right ; but an irritated and interested in- 
dividual may conceive it eligible to destroy the right 
^ of petitionhig. The Court, therefore, consider an 
indictment or civil action for a libel contained in a 
petition to the supreme power for the redress of 
grit vancesy as standing on the same footing, and the 
whole to be included ;n the subject's right to pe- 
tition. 

Oip English ancestors have ever held the privilege 
^ p^tiiioning the Kiug and Parliament for redress of 
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grievances as an inherent right ; and their Courts of H«rri» 
Law have ever, excepting in a solitary instance, dis- HuntinKum 
countenanced prosecutions declarative of such peti- ,„..ILL_ 
tions as libels. • 

It is observable, that the statute of the 13th of 
Charles the second, passed six years before the case 
last cited, though contemplating petitions of a parti- 
cular nature, and though circumscribing the mode 
of petitioning, nevertheless recognises the subject's 
right to petition, and may be considered as in af- 
firmance of that common law right. 

But the next and succeeding reigns put the sub- 
ject's right of petitioning upon an unshaken basis, 
not only by the verdict of a Jury in a municipal 
Court, but by the solenm decision of the nation ex^ 
pressed by the national convention, who secured this 
right, not merely by statute f(Hxe, but in a declara* 
tion of those fundamental rights inherent in EngUsh^f 
men^ and which has since been ratified by successive 
parliaments. We allude to the case of the seven 
bishops, indicted for a libel in the last year of the 
reign of James the second, and the proceedings at 
the revolution in 1688. 

This unfortunate monarch, who possessed many 
of those brilliant talents which so highly distinguish* 
ed the Stuart race, had unhappily imbibed opinions 
of the royal prerogative, which were held by the na- 
tion totally incompatible with that portion of liberty 
which ought to be enjoyed in a limited monarchy. 

In the year 1686, he bsued a proclamation sus- 
pending all the penal laws iif ecclesiastical affairs. In 
the year 1688, he renewed this proclamation, and 
ordered that it should be publicly read after divine 
^rvice in all the churches by the national clergy^ 



142 BENNINGTON COUNTY, 

Hams The primate of England and six sufiraguns peti-' 
iMunUnfjton tioDcd his majesty to be excused from publishin|^ 
^^ \.. the proclamation in their churches, in which they 
declared, that it was founded upon such a dbpensing 
power in the crown as had often been declared illegal 
in parliament, and they could not in prudence, ho-^ 
nour, or conscience, so far make themselves parties 
to it, as a distribution of it all over the nation, and 
the publication of it even in God's own house, m 
the tinie of divine service, must amount to in com- 
mon and reasonable construction. 

The bishops were prosecuted for a high misde- 
meanor in composing and uttering a seditious libel ; 
and though the cause was tried by a Jury, and the 
abstract point of the right of petitioning was not 
brought before the Court by issue at bar ; yet we 
learn, that the question was agitated, and the right of 
petitioning ably advocated by the counsel for the 
bishops, Sir Robert Sawyer y Sir Francis Pemberton 
PoUexfen^ Treby^ and SomerSj afterwards the cele- 
brated Lord Somers; names which are dear to the 
lovers of rational liberty, and venerable to the pro- 
fession. 'i^he Jurj% supported by the sentiments of 
jftum^t StMtory Pcwell^ Justicc, and in opposition to the opinion of 
%, Vide Har- a majority of the bench, who wanted either integrity 
%^st^^%H- ^^ fir^nness to support the national rights, acquitted 
qU. vol 4. p. ^1^^ prisoners. Thus the right of petitioning was 

established by an English Jury. But the subject did 
not rest here. In the declaration of the Prince of 
Orange^ preparatory to his descent into England^ 
Jameses conduct in directing this prosecution b enu- 
merated among the national grievances as '' the treat- 
ing of petitions even the most modest, and from per-^ 
SODS of the highest rank, as criminal and seditiqus.^^ 

3 
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And this is represented by historians to have been Htrris 
one of the principal errors which led to the ab(Uca- Huntlni^oii 
tion of that infatuated monarch. ^ *' '^ 

Upon the abdication of King Jamesy and the set- 
tlement of the crown in William and Mary and the 
protestaiit succession, which silenced the altercation 
of centuries upon English rights, the Conventional 
Parliament, in the bill of rights, declared, ^^ that the i miiiam mid 
subject hath a right to petition, and that all commit- ^^' ***** ^' 
ments and prosecutions for such petitioning are il- 
legal.'' 

And we, as the descendants of Englishmen, when 
we formed our constitution of government, reduced 
to writing this invaluable privilege of the common 
law ; and in the declaration of the rights of the inha- 
bitants of the State of Fermonty it is declared, " that Deci«ration of 
the people have a right to apply to the Legislature J^ Conitiiu- 
for redr^s of grievances, by aidress. petition, or re- «,- «• '• - 
monstrance." 

And to give, if possible, a more solemn sanction 
to this political right with others, the 42d section of vcmunt stat 
the second chapter of the constitution was inserted. ^°*' ^' P' ^'^* 
" The declaration of the political rights and privileges 
of the inhabitants of this State, is hereby declared 
to be a part of the constitution of this commonwealth^ 
and ought not to be violated on any pretence what- 



soever/' 



This declaration of the right, with the observations 
already made, might seem to decide the question liti- 
gated ; but as the point is new, and has been argued 
t^ith great but not unbecoming zeal on the part of 
the plaintiff, and appears to be a question of intere^ 
to the commimity at large, which it is desirable 
*honki be settled on ^snch^gnounds as may put it for 
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Haitm ever at rest, it may not be improper to investigate 
Huntington it further. 
^ Several objections made by the plaintiff's counsel 

remain to be considered. 

First. That although an action may not lie for « 
lil)el upon a petition presented to the house of repre- 
sentatives, the subject matter of which petition is 
properly cognisable by that body; yet that the 
charges in this petition are for crimes beyond their 
jurisdiction, and alone cognisable in the judicial 
Courts. 

Secondly. That the Jury have found the whole de- 
claration true by a general verdict, and the declara* 
tion alleges the petition to be a malicious libel, and 
such a libel is not covered by the twentieth article of 
the declaration of rights. 

That the declaration alleges a publication other 
than that made to the house of representatives, to 
wit, " to divers the good citizens of this and the other 
United States.'' 

Thirdly. That the doctrine, that libellous pefitions 
may be preferred with impunity, and without redress 
to the persons libelled, is of dangerous consequence 
to spciety ; that in this mode the best characters may 
be traduced, and the most malicious scandals be 
widely disseminated, with impunity to the defamer, 
and without redress to the injured. 

The Court have given these objections their due 
weight upon the first. It is to be observed, that 
though it is true the house of representatives have 
no power to try persons for crimes, yet it does not 
follow that they may not examine into the conduct of 
officers of government, to discover whether they are 
qualified for re«elaction, or may not have committed 
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acts which may subject them to impeachment. The Harris 
constitulion gives the power to the house of repre- Huntinjjton 
sentatives to redress grievances, and to impeach state ^^ ^' 



criminals. The Governor and Council, with tlie Constitution of 
consultory aid of the Judges of this Court, are con- &. iz. and xi. 
Btituted a board to try impeachments ; and the house 
of representatives are thus made the grand inquest 
of the State to charge such state criminals. 

As to the second objection, the Court consider, 
that though the Jury, by their general verdict, have 
found the allegations in the declaration, yet that thi 
declaration itself does not set forth any malice, ex- 
cepting what grows out of the fact of presenting the 
petition to the representatives of the freemen, in their 
General Assembly met : and this malice is merged 
in the right of the citizen to petition for redress of 
grievances. 

Neither does the declaration allege any other pub- ^ 
lication than by presenting the petition in the mode 
just mentioned. The expression *' to divers of the 
good people of this and the United StateSj^ is ex- 
plained in the declaration to be such citizens as were 
members of the house of representatives, who were 
both citizens of this and the United States, and such 
publication appeared m evidence, and is spread upon * 

the record in the rule. 

The third objection appears to be the same in sub- 
stance as that advanced by the plaintiff's counsel in 
the case of Lake v. King, and which did not prevail 
with the Court of King's Bench^ 

The Court would here observe, that the venemble 
body to whom petitions of this nature are addressed, 
though they cannot punish the petitioners, possess an 
ample power to correct an improper use of this right, 

Vol. ir. 19 
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Harris ^s tliis Couft, thoiigh possessing no power to prevent 
Huntington a party's giving notice of facts to be shown under 
' the general issue, or to punish him for so doing, have 
put a complete chopk to an illiberal practice of tra- 
ducing the character of the adverse party in such no- 
. tices, which, in compliance with the su^estions of 
their clients, some of the junior practitioners have 
been induced'to do. 

But if this right of petitioning for a redress of 
gi'ievances should sometimes be perverted to the 
purposes of defamation, as the right of petitioning 
with impunity is established both by the common 
law and our declaration of rights, the abuse of the 
right must be submitted to in common with other 
evils in government, as subservient to the public 
welfare. 

The Court, therefore, consider, that no action can 
be maintained for a libel, upon a petition for redress 
of grievances, whether the subject matter of the pe- 
tition be true or false, simply on its being preferred 
to either branch of the General Assembly, or dis- 
closed to any of its members. 

Though they would here suggest, that it is possi- 
ble that an action might lie on such petition, if, with 
• a malicious design to injure and defame, it were pub- 

lished in the public newspapers without the order of 
the General Assembly, as such publication would 
not be necessary to the occasion, nor would be with- 
in the course of proceedings in our Parliament ; but 
in such case it might be doubtful, whether an action 
in the present form would lie, or whether an action on 
the case, in the nature of a writ of conspiracy, should 
not be preferred. 
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The Court, j}y the rejection of the testimpny of Harris 
John Henry and Jonatlmn JFentworth^ Jurors of the Huntington 
panel who tried the issue, ofl'ered in support of the ^^ ^'' 



on 

the case for a | 

ie a- j 



second exception in the rule, have superseded the The affidavits 
necessity of any further remark on this point,^^ other pane?^ clnnot. 
than that the oftener it is argued, they are more con- ^^ iSdeTver"^ 
firmed in the correctness of former decisions, that 5**^V- ^ Tf*^ 

' to disrlose the 

the aflSdavits of any of the panel cannot, on motion dciibcmUona 

. .of the Jury- 

to set aside a verdict, be read to disclose the deli- room. 

1 . ^ . T Vide antet p. 

Derations of the Jury-room. i windo^rand 

The Court consider the third exception in the rule, f^^;^'"' ''' ^"^^ 
that this action cannot lie as against two coupled in 
the same declaration, as not well taken. 

In the case of The King against Benjield and Saun* 2 Burr^ Rep. p. 
dersj it appears, that an indictment for a libel against 
two will well lie if it be for an entire offence, a joint 
act done by both. And we have not had cited, nei- An action 
ther do we recollect any decision that an action on illTei^^^m i 
the oise for a libel will not lie, \vhere it is, as in ^^'"^^ ^^P ^' 

' ' more, if It be 

the present case, a joint act done by both defend- ajo'»tactdone 
ants. xSut it is unnecessary to enlarge upon this 
point, as a favourable decision herfc cannot benefit 
the plaintiff. Neither shall we notice the fourth ex- 
ception, as every object aimed at by the rule has been 
obtained by the defendants under the decision upon ' 

the first. 

Let judgment be entered, that the rule be made 
absolute as of recprd, and that the defendants have 
their costs. 

Nathaniel Chipnian^ Jonathan Itobinsony and David 
Fay^ for plaintiff. 

Israel Smithy Lott ffall^ and Qhauncey Langdon^ 
for defendants. 
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Olifi 

V. 

«..-»-i_ Gideon Ulin, iLsquire, 

against 
Nathaniel Chipman, Esquire. 

(Reserved Case.) 

^IZ^^f Ihc ACTION on the case for a libel. 

peserved ca»e, ^^ ^^jg term this cause was reargued, there bein? 

uTguedyune^' a new bench ; but as the arguments of the counsel 

jounied teriDy j n \ 

Bennington did not materially vary from those addressed to the 
i«n!aa report- former Judges as reported, p. 167. of the first vo- 
^oi?;. i6r! lume, they are omitted. 

Opinion of the Court. 

The plaintiff has declared in case upon a libel al- 
leged to have been written and published by the de- 
fendant, ** of the meaning and purport JbUowing^ to 
witJ*^ In support of the declaration, the plaintiff of- 
fered to read in evidence to the Jury The Green 
Mountain Patriot^ a paper printed in Peachum^ said 
to contain the libel. An exception was taken by the 
defendant to its being read, as it varied from the 
libel declared upon in the following particulars: 

First. In the declaration the libel was headed 
** Electioneering Communication;" the word "elec- 
tioneering," it appearing in evidence, being inserted 
by the printers to notify their readers of the subject 
matter of the piece. 

Secondly. That the declaration alleged the libel 
to contain the following words, the national govern- 
ment ; but the paper adduced contained the words, 
our national government. 
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Thirdly- That the declaration contained try co- oim 
loured in two words, in lieu of tricoiaured in tlie chipman. 
paper. — — 

On exception being taken by the counsel for the 
defendant for these variances, it was ordered by the 
Court, that the trial should proceed, and the paper 
produced be read in evidence to the Jur}', and that 
the verdict which might be found should be sub- 
jected to the opinion of the Court, first, whether the 
said variances, or any of them, are fatal in point of 
law against the plaintiff; that is, if they are of such 
importance as would, by judgment of Court, have 
precluded the libel in the newspaper from being 
read in evidence. 

Secondly. If such variances, or any of them, are 
fatal, would the Court have permitted the plaintiff 
so to have amended his declaration as would have 
suited the mode of declaring to the evidence. 

Upon the first point, the Court are of opinion, that 
the definite article, in the words, confines the plain- 
tiff, to the precise words ; and what follows, to wit, 
** (>f the meaning and purport foUawing^'^ must be 
considered as the sense the plaintiff chooses to annex 
to these words ; but omitting the article " the^'^ and 
reading, " in words of the meaning and import fol- 
lowing, to wit,'' would place it upon the substance. 
This distinction may seem nice, but is certainly well 
supported by the audiorities cited. 

Upon inspection of the whole declaration it ap- 
pears, that the plaintiff, by the insertion of various 
innuendoes^ illustrative of his conception of the sense 
and meaning of the defendant's expression in the 
libel, formerly conceived that he had recited the pre- 
cise words of the libel ; for if he had understood that 
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oiin he had declared only on the sense and substance of 
chipman. the words, it would have been unnecessar)', by the 
'""■—*"'"""" introduction, of innuendoes^ to explain what an allow- 
able circuity or change of expression, under the lati- 
tude of a declaration on the substance, would have 
rendered explicit without themi The Court, there- 
fore, consider the declaration to be upon the precise 
words. It remains to be considered, whether' the 
variances between the declaration and the paper of- 
fei^d in evidence, are of such importance as would, 
by judgment of the Court, have precluded the latter 
^ from being read in evidence on the trial. 

In a declaration in hac verba, the plaintiff must 
recite the precise words of the libel. The term 
" electioneering," as it merely headed the piece, and 
tended rather to devest the libel of its malicious 
force, as it indicated, its publication on an occasion 
when the truth is not to be expected, and leasing is 
held venial in political ethics, might have been con- 
sidered as no material variance, and the inserting in 
the declaration " try coloured^^ for " triooloured,^^ 
might seem rather to partake of that over nicety 
which is repelled by the maxim, qui haret "in liter & 
hii^et in cortice. But the inserting of our in the de- 
signation of a general government, in lieu of the^ 
which conveys a diflferent, and certainly more illi- 
beral meaning, when taken into connection with th^ 
libellous context, is a material variance. The action 
for slander, where the libel has been declared upon 
in hac verba, has often been defeated for variances 
less material. If the reserved case had rested on this 
point, judgment must have been for the defendant. 

But upon the second point, whether the Court 
would have permitted such variances tp have been 

4 
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amended: the Court, when they consider our statute oiin 

V. 

ipman. 



of jeofails, peruse the English authorities, and call to ch ^ 



mind the practice of this Court ever sin<:e the passing — ^— 

this beneficial act, and more especially the recent 

decision of the Court in the case of Harris v. Law- vi«ic antt^ voL 

1. p. 156i 

rence et al. decided at the same term in which this 
case was reserved, cannot retain a doubt that these 
defects are amendable. In this case, the Court ought 
especially to extend the purview of the statute libe- 
rally to the plaintiff. The grand and weightiest ob- 
jection to an amendment of a declaration, consists in ^ 
the surprise it may occasion to the defendant. Here 
it will be recollected, that on a former occasion ex- 
ception had been taken to these variances by the de- 
fendant. The plaintiff had moved for leave to amend, 
and had amended on payment of costs. His intention 
to amend from the precise words to the substance, is 
obvious; for he has ever insisted, that he had effected 
this in all his arguments. It appears, however, that 
he has misconceived the effect of his amendment. 
His declaration still confines him to the precise 
words. But assuredly, after this intention in the 
plaintiff to amend from the. precise words to the sub- 
stance, and his persisting that he had so amended, 
the defendant cannot complain of any surprise. 

Let the verdict be recorded as accepted by the 
Court, and judgpient entered for the plaintiff ac- 
tordingly. 
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Breckett 

V. 

The State. 



Ezra Brackett 

against 

The State of Vermont. 



Before the act IN ERROR. This Wilt was brought to reverse 
dutiesoir Grand a judgment of Bennington County Court, rendered 
&'; ^ini Manchester June term, 1801. The writ was entered 
1801, a town q^ ^^ jj^iy adiourued term of this Court the same 

l^rand juror •^ •' 

could not pre- year ; at which term, upon ot/er of the record craved 
under his offi- and read, and diminution alleged, the Court, on mo- 
the breach of ^ion of the Attomcy for the State, issued the foUow- 
ceptinj"^ the' ^"& ^*^ ^^ certiorari to the Clerk of that Court 

sabbath act, or 
for the appre- 
hension of the State of Vermont. Supreme pourt of Judxca- 

Swi^'of coun- turCy Bennington County^ Manchester July ad- 

FoS'; writ journed term, A. D. 1801. 

of certiorari di- 

"^urt ^f ^'a To Nathaniel Brush, Esquire, Clerk of the County 
to^Terti^*^u?c ^^"^^> withui and for the County of Bennington^ 

record in case greeting : 

diminution ai- Forasmuch as in the records and process, as also 
form * of ^ the ^^ the judgment of said County Court, at their last 
Uitreon. ^^^^^ ^^^^ holdcn at Manchester, within and for said Coun- 
ty, on the first Monday of June, A. D. 1801, against 
Ezra Brackett, of said Manchester, on a certain in- 
formation against him the said Ezra Brackett, for 
feloniously taking, stealing, and carrying away from 
the shop of one Seth Allen, in Dorset, in said County, 
three bars of iron, of about one hundred weight, of 
the value of seven dollars, and of tlie property of one 
John Cook, of said Dorset, against law, and especially 
one certain statute law of this State, entitled, an act 
for the punishment of theft, whereof the said Ezra 
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Brackett Is impeached thereupon by a Jury of the Bracfcett 
County, and convicted by judgment of the Court ; Tiie state- 
wherein it is said manifest error hath intervened to — — — — 
the grievoMs damage of the said Ezra Bratkett^ cts 
by his complaint here in Court we are informed : We, 
willing that the ssid errors, if any there be, ^lould be 
duly amended, and full and speedy justice to the said 
Ezra Brack^tt be done in the premises, do com- 
mand you to send us, distinctly and plainly, under 
the seal of said Court, true and attested copies of the 
information, record, and judgment thereon, with all 
things touching the same, with this writ, and your 
return thereon made, so that we may have them at 
the next term df our said Court, to be holden at Ben- 
nington, within and for the County of Bennington^ 
on the third Tuesday next following the fourth 7Wm- 
day of January next ensuing, that by i ns pecting the 
records and process aforesaid, we may cause further 
to be done thereupon for amending tlie said errors, 
OS d[ right, and according to the laws of the land, 
shall seem to us meet to be done* Granted and aK 
lowed at Mancfiegtety in open Couit, this 6th day of 
July, Anno Domhn one thousand eight hundred and 
one.* 

By order of Court, 

Attest, 

Samuel Robinson, 2dCIerk» 



* As ther^ are no books of entries appropriated peculiarly 
to our practice, I have inserted the above writ at large, with 
the return, for the benefit of the clerks of the several Courts, 
and others who may have dccasion to draft it. It appears to 
have been copied mutati$ mutandii from Raatata Entrie; vide 
^1^ 389. under the head of Error. ^< Br, de error tur jng: br. 

Vol. n. 90 
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Brackett State of Vebmont. Bennington County, Clerk's 

V 

The sute. Office. 

(£• S.) 

To the Honourable the Justices of the Su- 
preme Court of Judicature, now sitting at Benrnng' 
tarif within and for t)ie County of Bennington. 

In obedience to the within writ, I herewith send 
up, under my hand and the seal of the County Court 
of said County, true and attested copies of all the 
proceedings of said County Court, in the case of the 
State of Vermont against Ezra Bracketty with all 
matters and things touching the information and 
judgment had and rendered thereon in said County 
Court. 

Nathaniel Brushy Clerk. 



d\'n(re*^ Perhaps, however, it ti^ould have been better to have 
Substituted the more appropriate writ in the same author, p. 
390. ** Brief de certiorari 9ur dimintUion allege.** To which ex- 
cellent compiler, in this infant state of our juridical practice! 
the gentlemen of the Vermont bar are re^ectfully refen^d. 

Let not the joung student be terHfied by the black letter and 
frequent abbreviation, or the classical scholar be diagtuted with 
the awkward idiom of the Norman French^ or the bald style of 
the Monkish LatiniCy ; for they may rest assured, that he who 
studies Rastai's Entries with attention will acquire knowledge 
profitable for use through his whole professional life. Re- 
V'de RagtaCt membier the advice of the immortal Littleton to his son, in his 
Yteface. third book of tenures, in Che chapter of confirmation. ^ £t 

saches, mon fits, qjae un des pluls honorables et laudable^ et 
profitables chosts in nostre ley, est daver le science de bien 
pleder en actions realx et personelx, et per ceo jco toy cottn^ 
Mle eafiecialment de metter ton qou&age et cure de ce o«p- 
-j^rendrc^^.^JRefiorter* 
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To J<^ ShutmvaVf Esquire, Justice of the Peace Brackett 
unthin and for the County of Bennington^ comes VheSuic 
Asa Baldwin the 2d, one. of the Grand Jurors for the - 

town of Dorset^ and on his oath of office complains 
and gives said Justice to understand, that Ezra 
Bracketty of Manchester^ in said County, did, on or 
about the 20th day of September^ A. D. 1 800, felo- 
niously take, steal, and carry away, from the shop of 
Seth AUen^ junior, in Dorset^ in said County, three 
bars of iron, of about one hundred pounds weight, 
the property pf John Cook^ of said Dorset ^ well worth 
seven dollars ; all which taking, stealing, and carrying 
away is against law, and especially a statute law of 
this State, entitled, an act for the punishment of theft, 
and against the peace and dignity of the State of 
Vermont. Your complainant further prays process, 

Dorset^ March 13, A. D. 1801. 

Asa Baldwin^ Grand Juror. 

' ft 

Bennington County^ ss. 

Dorset^ March 13, A, D. 1801. 

Then received the above complaint into my 

office. 

John Shumwat/y Just. Pacis. 

To the Sheriff of the County of Bennington^ his 
deputy, or either of the constables of Manchester^ in 
said County, greeting : 

By the authority of the State of Vermont, 
You are hereby commanded forthwith to appre- 
hend the body of Ezra Brackett^ of Mancliester 
aforesaid, and him have and cause to appear before 
me or some other proper authority^ to answer unto 
the above complaint, and to be further dealt with ac- 
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Bracket* cordiiig to law. Givcti under my hand at Dorset^ in 
The state, the Coiinty of Bennington^ this 13th day of March, 
1801. 



Manchester, March 14, A, D. 1801. Then served 
the within warrant by apprehending the body of the 
within named Ezra Brackett, and have him here in 
Court, ready for trial. 

Stephen Martindale^ Constable. 

Mr. Justice Sextants Record. 

The Court opened the 14tli day oi March, A. D. 
1801. The complaint was read, and the prisoner put. 
to pleady who pleaded not guilty, and put himself on 
a Jury of his country for trial. A Jury was legally 
summoned and sworn ; and after hearing the evi* 
dence, as well for the State as the prisoner, and what 
was said against him as well as what was said in his 
defence, the Jury brought in a verdict that the said 
Ezra Brackett was guilty. The Court highly ap- 
proved of the terdict, and thought it was just, and 
sentenced the prisoner to pay a fine of seven dollars 
into the town treasury of the town of Dorset^ and 
all legal costs of prosecution, and to stand committed 
imtil sentence be complied with. The prisoner in 
Court moved for an appeal, which is granted him> 
to the County Court next to be holden in this County 
in Manchester^ and entered into a bond of recog- 
nisance in the sum of SOO dolku*s, with sureties to 
prosecute his appeal to effect, and pay all intervening 
damages if he failed to make his plea good. 

Attest, George Sexton% Justice of the Peace. 



I . vu 
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The ImU of costs taxed against the delinquent is ten BnckeU; 
dollars and nine cents. The sute. 

Attest, George Sextan^ Justice of tht PcsLCt. ~ 

Sennifigton County^ ss, Manchester^ March the 
SiSd, 1801. The above and within is a true copy of 
the original complaint and writ, with the proceedings 
thereon, given from my office, all except the bill of 
costs. 

Attest, George Sexton^ Justice of the Peace^ 

State of Vermont. Bennington^ ss. 
County Court, Manchester June 
Term, A. D. 1801. 

* 

State of Vermont^ Appellee, 

V. 

Ezra Bracketty Appellant. 

On complaint of theft, the delinquent being cited 
to plead to the foregoing complaint, pleaded not 
guilty, and put himself on this country for trial ; and 
a Jur}^, to wit, Moses Robinson^ &c. good men and 
true, &c. were impanelled and sworn, who returned 
a verdict that the said Ezra Brackett is guilty. 

And now the said Ezra Brackett^ here in Court, 
in his own proper person, moves the Court that the 
Terdict of the Jury, m the cause of the State of Ver- 
l^t against hhn, may be set aside and held for nought, • 
and that no judgment may be rendered against him 
fai s£ud cause. Because he says, that the said Asa 
Baldwin the 2d, Grand Juror as aforesaid, who made 
out and exhibited the said complaint and informa- 
tion, was not authorized by law to exhibit the same. 
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Bridcett Also the crime mentioned in said complaint and in- 

The sute. formation, is therein set forth to be against law, and 

""""""'"■" more especially against a certain law of this State, 

entitled, an act for the punishment of theft. Also 
that the said Ezra Brackett is not charged to have 
committed said offence vi et armis. Wherefore he 
prays judgment, &c. 

The Court, after hearing, &c. the arguments of 
' the counsel for the culprit on the motion for setting 
aside the verdict, and arresting the judgment in this 
cause, do consider, that the matters and things in said 
motion contained are insufficient in law to set aside 
the said verdict, and to arrest the judgment thereon 
to be rendered, and that the , culprit take nothing by 
his said motion. Whereupon it is considered by the 
Court, that the said Ezra Brackettj in consideration 
of the offence whereof he stands here convicted by 
verdict of his country,- do pay a fine of seven dollars 
to the treasurer of the town of Dorsety with costs of 
prosecution taxed at thirty-three dollars and twenty* 
jive cents, and stand .committed until sentence be 
complied with. - 

The foregoing is a true copy from the records and 
proceedings of the County Court holden at Man- 
chester ^ within and for the County of Bennington^ on 
the first Monday of June^ A. D. 1801, in the cause 
of the State o^ Vermont y appellee, v. Ezra Brackett^ 
appellant. In testimony whereof, I, Nathamel Brushy 
Clerk of said Court, have hereunto set my hand, and 
affixed the seal of said Court. 

Nathaniel Brush. 

In nullo est erratum pleaded and joined. 
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The errors as«gned, with the arguments of coun- Br^kett 
sel, may be collected from the c^nnion of the Court The sute. 



Tyler, Assistant Judge, delivered the opinion 
of the Court, the Chief Judge being absent, occa- 
sioned by. sickness. 

Ctaia. The errors assigned are, 

First. That there is no sufficient information exhi- 
bited against the now plaintiff in error, whereon to 
ground any judgment against him. 

Secondly. That the said information or complaint 
was exhibited by one Asa Baldwin the 2d, as Grand 
Juror of the town of Dorset^ who was not authorized 
by law, as town Grand Juror, to exhibit the same. 

Thirdly. That the offence charged in the informa- 
tion is not alleged to be done vi et armis. 

Fourthly. That the offence charged in the in- 
formation or complaint is laid to be against law, and 
especially a statute law of this State, entitled, an act 
for the punishment of theft, there being no such act 
in force. 

Then a general assignment of errors, under which 
die plaintiff in error sets down the following : 
J First. That the Justice's record does not set forth 
ki what place the Justice's Court for the trial of the 
now plaintiff was holden. 

Secondly. That Dorset, mentioned in the record, 
is not alleged to be within the Justice's jurisdiction. 

Thirdly. The warrant issued by the subscribing 
authority directs the officer to bring the now plaintiff 
before him or some other proper authority. 

The two first errors particularly assigned, resolve 
themselves into one question, to wit, whether Asa 
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jfoackeu BMcdhi tbc 2d, as a Grand Juror elected by tlm 

mm J 

Theiute. to«m of Dorstft, had a right, in his capaci^ of town 
■~'*"""***^ Grand Juror, to file an information under his official 

oath^ for the Ixcach of any law excepting in such 
cases as are especially provided for by statute, which, 
by examination of the statute, are. found to be two; 
the one for the breach of the sabbath act, and the 
other for the apprehension of the persons and the 
tools of counterfeiters of coins or bank bills. 

This question seems to have arisen from a etuus 
omissus in the act regulating town meetings, and the 
choice and duty of town officers, passed February 
28, 1797. 

A recurrence to former and existing statutes may 
at the same time show how this happened, and elu^ 
cidate the principles upon which the opinion of the 
Court is founded* 

e^'^edi^o^*" ^^ ^^^ ^^^ regulating town and oth^r public 

Statutes, p.158. iheetings, and directing the choice of town officersi 

^' . * passed February 7th, 1787, provides, that it shall be 

the duty of the inhabitants, when convened at their 

annual March meeting, to proceed to choose^ am<M)g 

other town officers, " one or more Grand Jurors.^* 

On the 27th of February^ 1787, the General As^ 
sembly passed an act ^' for summoning Juries, and 
directing Grand Jurors in their duty ;^' and by the 
7th section enacted, '^ that all Grand Jurors sh^ di- 
ligently inquire after, and due presen^ent mi^e V 
all misdemeanors and breaches of law whereof tbejr 
have cogmsance, whether the same were committed 
before said Grand Jurors were chosen and' sworn to 
said office, or afterwards, which presentment they 
shall seasonably make to the Courts or some Justice 
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of' tb^ Peftce, thiit the oSenders roay be ckalt with Bnwkett 

aCCOrdi&g to laW.'^ The state. 

The practice under these a<?ts was for the clerks '" 

of the Supreme and County Courts to issue venire^^ 
summoiiing these Grand- Jurors, thus elected by the 
towns in the several Counties to appear at Court, 
where, when impanelled^ charged, and sworn, they 
constituted the Grand Jiiry attending at such Court 
as they wer6 summoned, as had been provided in the 
first section of this act ': that When siich clerks shall 
be certified by the State Attorney of the County 
where' such Court is to set, that a Grand Jury will be ^ 

i^ecessaiy, they shall also issue their precepts, di-< 
rected as afore^id, for summoning so many of the 
Grafid Jurors elected by the several towns in such 
County, as to such clerks shall appear riecessary,' not 
exceeding twenty-four, nor less than thirteen, to 
appear on the first day of the sitting of said Court, 
to serve as Grand Jurors at said Court, It was, how- 
ever, apprehended,' that many of these town elected 
Grand Jurors, continued long in office by repeated 
re-election, had become accessible to delinquents.' 
Therefore the General Assembly, on the ^7th of Ja- 
nuary y 1791, passed an addition to this act; and by 
the second section enacted, " that whenever the At-^ Matfoeii** edit 
tomey General^ shall think it necessary for the Grand 27i,V2.* ^ ' 



* From' the organization of the government to the year 1790, 
the prosecQtiona on behalf of the State, both in the Supremo 
and County Courts, had been managed by State Attorney^ ap« 
pointed by the respective County Courts in each County. . Oc 
iobcr 28, 1790, the General Assembly passed an act, appoint' 
ing an Attorney General, and regulating his offic^ and duty ; 

whose duty it was to prosecute all matters and causes properly 

# 

VoB. II. 21 
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Bnckett Jury to attend the Supreme Court, h shall be hb da- 
The State, ty \o notify the same to the Clerk of said Court, a 
""'""'*"* sufficient time before the sitting of the same, who 
shall issue his venire^ directed as aforesaid, requiring 
lum to summon as many able freeholders as are men- 
tioned in said venire^ from the different towns therein 
mentipned, not exceeding twenty-four, nor less than 
thirteen, to attend on said Court, on the first day of 
the sitting of the same, at ten o'clock in the f<Mienoon« 
And in order that said Jury shall be impartially sum^ 
Tnonedj it shall be the duty of the sheriff or his deputy, 
l. who shall receive said venire^ to repair to the re- 

spective clerks of the towns out of which the Jury 
is directed to be summoned, and the town clerk^ 
with the advice of one or more Justices of the Peace 
within said County, shall agree upon three times 
the number of able fredtolders in said town, and out 



cognisable by the Sui>reme Court on behalf of the State. Hom* 
well'9 edit. Vervumt Stat. p. 357. This ofiice cootint^d in ex- 
istence until October 1 9th, 1795, when the Legislature repealed 
this act, and so much of the act of March 8, 1787, which em- 
]^wered the County Court to appoint State Attorneys in each 
County ; and provided, by an act of that date, ** that there 
should be appointed annually by the Legislature, at their Octo- 
ber session, in the same manner as other County oflfeers are 
elected, one State Attorney, within aod for the several Counties 
in thi» State, who shall be duly sworn. See. whose duty it shall 
be to prosecute all matters and causes within their respective 
Counties, which are properly cognisable by the Supreme and 
several County Courts, on behalf of this State, &c. The sub- 
stance of which act, on tlie- revision of the statutes in 1797, 
FVftiTtfnf Stattf ^^ embodied into the act appointing State Attoraeys, and 
rol.2. p* SQ> Clerkflrof the Supreme Court in the several Counties io this 

State, and regulating their ofiice and du^, passed Mvembtr 
TOth, 1797, and now in force Reporter. 
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•f that number shaH draw by lot the nuntber required Bnric«tt 
fior Gmnd Jurors, who shall, be summoned as afore- The state. 
said/' On the revbion of the statutes in 1797, this « 

act was repealed, and the existing statutes passed. 
The 59th section of the present judicbry act enacts, Vermmu StAt. 
'• that it shall be the duty of the clerk of the Su- ^^ '^^•'^ 
prcme Court of Judicature in each County, some 
time previous to every stated session of said Court, 
ta issve a venire directed to the sheriff of the County, 
•r his deputy, and seasoitably to deliver or cause the 
same to be delivered to such sheriff or deputy, com* 
manding him to summon eighteen judicious men, 
being freeholders within said County, from the se- 
veral towns in saki County therein mentioned, to ap« 
pear before said Court at ten o^clock, on the first day 
of the session of said Court, to serve as Grand Jurors 
in said Court ; which Jurors shall be drawn in the 
same manner, and summoned within the same times, 
and a return thereof made in the same manner as is 
dicected in the preceding section, which, treating of 
Petit Jurors, {H'ovides, ** that such sheriff or his de« 
puty shall repair to the town clerk's office in every 
such town, and in his presence, or, in case he shall 
be absent, in the presence of one or more of the se- 
lectmen of such town, draw out of the box contain- 
ing the names of die persons nominated by the au« 
thority of such town to serve as «*•— ~ Jurors, the 
number his venire directs him to summon*'* The 
mode of nominating and electing such persons whose 
names shall be put into the Jury-box is provided for 
by the 5th section of the act regulating town meet* i>>. p. 409. 
ings, and the choice and duty of town officers; 
which enacts, ^^ and the selectmen, constat )le or con- 
stableS| town clerk, and such magistrates of the town 



« 
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Braekett who may be present, shall agree upbic such, nuodber 

mm 

The sute. of j udicious and discreet freehcdders to serve asGraoal 

- J, Jurors and Petit Jurors, as they .shall judge will -he 

the proportion of sMd town to .attend the Supveme 

Court of Judicature and County Courts the year en* 

' suing, which number sh^l be nosniuated by said am* 

thority, and chosea by the inhabitants present ; and 

it is hereby made the duty of the town: dorks to write 

the names of tiie persons so chosen on. separate pieces 

' of paper, and put them into different box^s, lo be 

kept in his office, provided at the expense of the tamn 

for that purpose." 

By the 3d section of the same act,, it is mad^ the 
duty of the inhabitants of the several towns to ohoose 
" one or more Grand. JurorSy^^ without expressly de-' 
daring them to be merely town, officers, or defining 
their powers. These town officers having been ha* 
bituated to enter complaints under their official oathar 
in all cases under the repealed regimen^ have, id 
many instances, continued the practice since the xe*^ 
vision of the statutes ; ^nd hence arose ^e mode of 
bringing the present information or complaint, which 
is excepted to as erroneous. 

The State Attorney does not show any existing 
statute giving to town Grand Jurecs . the power to 
prefer an information or complaint for the crixne alv 
leged at the time of the preferring the complaint in 
question, but relies upon the act passed the last ses-^ 
sion of the General Assembly, defining the duties of 
Grand Jurors, who may be appointed agreeably to 
law in the several towns in this State for preserving 
and keeping the peace, which in its preamble recite, 
Vermont sut that ** whcrcas the duties of Grand Jurors appointed 
passed ocu iz] ^Y ^^ ^^ tlic scvcral towns in this State for preserv- 

1801. 
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41^ and keejm^ tbe peace' are not clearly defined or Bracken 

mm 

panted out bylaw^ which to relk^y, it is enacted, Sec. jlie state. 

that it shall be the duty of the GrandJurors of the ""~-"~^ 

several towns in this State, who are or shall be here* 

after appomted and duly qualified to keep the peace 

agreeably toiaw, to inquire into and due presentment 

n)dke to proper authority, of all offences which may 

come to their knowledge within their respective towns 

against tbe laws and peace of this State, which they 

in their conscience shall think the design of the law ' 

and the good of the community require. 

It is said -that this act is explanatory and declara- 
live; that the Legislature considered that the town 
Grand Jurors had the power contended for under the 
former statutes. Conceding this to be the case, the 
Court are of opinion, that no citizen ought to be pro* 
secuted criminally under existing statutes, which are 
so obscurely made as that they cannot be readily 
comprehended ; that if the town Grand Juror of Dor- 
set had the power contended for, by the pre-existing 
statutes, which it is manifest he had not, the Legisla- 
ture, in the preamble to the last recited act, have de. 
dared that it was obscurely given, " that it was not 
clearly defined or pointed out by law.^* In criminal 
prosecutions, where doubts arise in the construction 
of statutes, which cannot be solved but by Legislative 
wisdom and power, such doubts, until they are 
solved, should always operate in the judicial Courts 
in favour of innocence. 

As the powers of these town Grand Jurors were 
not, before the passing of the act of October, 1801, 
defined by the jwe-existing statutes, and inquiry has 
been made, whether the Grand Juror'« office existed 
^>y common law, and what were the powers incident 
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^i^kptt to it, in recurring to the books, we find their ori^D 
The State, of aticicnt date. They are spoken oi as eaiiy as the 
' reign of JFilUam the Conqueror, and perhaps are 

coeval with the institution of hundreds under the 
Saxons; for every hundred was obliged to send two 
or more Grand Jurors to the Leet Court But whilst 
we can attribute their origin to common law, perhaps 
almost all their principal powers, at least such as they 
exercise in modem times, are derived from succes- 
sive statutes, in which they are incidentally mentioned 
as common informers* In this government we must 
^look to our statute laws for the power of these town 
Grand Jurors, they being especially creatures of the 
statutes; and as the statutes existing before thajt 
passed the last session of the General Assembly had 
not empowered the town Grand Jurors to prefer com* 
plaints or informations on their official oaths^ therefore 
the preferring the complaint against the plaintiff in 
error by Baldwin^ the town Grand Juror of Dorset^ 
must be considered erroneous. 

The Court consider there is no error as as»gned 
in the third exception, to wit, that the offence charged 
in the information is not alleged to have been done 
vi et or mis* 

. At common law these words were considered to 

be necessary in indictments for offences, wluch 

amount to an actual disturbance of the peace. Bar 

con^s Abridgment, voL 3. p, 564. 

It 18 not neces- But this Court have ever adopted the distinctiop 

th7worai vi et knowil in the EngHsh practice, under the statute 37th 

Th^*n^y^^ Henry VIII. cap. 8. that it is not necessary to insert 

^"y '"other ^^^ words where they may be fairly implied fronx 

words , in a other words in the complaint, information or indict* 

formation, or mcut. The words VI et arn^if are implied in 9n indi9ti» 

indictment. 
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merit for a riot in the words riotose ^eperunt^ fi^g^^^ BncUa 
runt^ et prasirm>eruni. Hex v. fFind^ 2 Sira. 834. The The state. 
words vi ei armis are implied in various expressions '"'" 
and woitis in this complaint^ The ward/ehniausfy in 
itself suficiently imi^ies them. 

The fourth error assigned, to wit^ that the statute 
is misrecited, might prevail, if it were not for the 
preceding expression in the comidaint ^* against 
Imv^ which must always be considered as against 
the common law of the land ; the setting forth the 
title <^ a statute not in esse must in thb case be con- 
sidered as mere surplusi^ : but if the complaint 
sihould be considered to be laid contra formam sta-^ 
tuii^ the position cited from Hawk. P. C. vol. 2. p. 
356. that where a crime is laid contra formam sta* 
tutif yet if it is a crime at common law the indict* 
ment may be maintained, has ever been recognised 
by this Court. 

• The first exception under the general assignment 
of errors, that the Justice does not set forth the place 
where his Court was holden, would be alone fatal. 
ITie Aiagistrate should have shown upon his record !„ ^ cnwiiua 
the place where he held his Court; for it is essential e'«^cut;«nbc. 

* ^ fore a Justice 

to his official powers, that it be held within the ex- ^ the Pence, 
tent of his commission of the peace. sboW the piaoe 

The next assignment of error, that Dorset is not court u ik>14. 
set forth to be witliin the Justice's jurisdiction, can- *"* 
not prevail, as it is cured by reference to other parts 
of the record. 

Upon the last error assigned, " that the warrant 
issued by the subscribing authority directs the offi- 
cer to apprehend and bring the now plaintiiF before 
him or some other proper authority^^^ the Court are 

Vermom Stat. 

not advised. The statute expressly prohibits the toI. i. p. ir«l 

s. 25. 
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^cactwtt Justices- of the Peace, ia civil causeis, from is«iii^ 
The sW. any writ retuniable before any other magistrate than 
- themselves^ whilst the comm<m practice has bett fiar 

Jostices to issue their warrants to apprehend delin* 
quents returnable before themselves or some other 
{H'opeF authority. It has been usual ia England for 
warrants to issue in this form. The Court, however; 
do not recollect any decision as to its correctness^ 
As the practice has so long prevailed, and there is 
no existing law against it, perhaps it may be cond-' 
dered as bottomed on our common law ; for if erro-* 
neous in the outset, it is now so generally pradtisedj 
that communis error /bait jus. 

A question has been made, whether BraekiPtty the 
plaintiff, has not waived any exceptions to the pro- 
ceedings before the magistrates, by his appeal to the 
County Court ; and as the declaration in error prays 
* the reversal of the judgment rendered by the Cotmtjr 
Court only, whether this has not restricted the in- 
spection of this Court to the proceedings of the 
Vermont sut. Couuty Court ; ^nd reliance is had upon the 7th sec^ 
** • ; P* • tion of the act defining the powers of Justices of the 
Peace within thfs State, which enacts, ** that no judgr 
ment, sentence, or decree, had or rendered by any 
Justice of the Peace within this State, on the merits 
of any civil cause or action within the jurisdiction of 
a Justice, shall be removed by a writ of error, certio-^ 
rarij or any other process whatever, or shall be re- 
examined or reversed by the Supreme Court of Ju- 
dicature, any law, usage, or custom, to the contrary 
notwithstanding^" The citizen is allowed two trials 
in prosecutions for lesser crimes by the statute law ; 
one before a single magistrate, and the other by ap- 
peal to the County Court, and both ought to be le^l 
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trials. Besides, the delinquent has been tried before Bnckett 

the County Court, ypon the same complaint or in- The sute. 
formation, with all its imperfections, upon which he 



was tried belm'e the single magistrate ; and it will be a writ of error 
observed, that the statute last cited restricts a writ of J^"/i^.g"jII!J^! 
error only in civil causes, and a writ of error will lie "*"** renaered 

•' ' ^ ^ ^ on » cnmuiu 

to this Court upon a Justice's judgment in a criminal prtMccution. 
prosecution ; and it is happy for the citizens of this 
State, that whilst the Legislature, by this statute, 
have, with paternal care, checked a spirit of petty liti- 
gation in civil matters, they have wisely, in cri- 
minal prosecutions, preserved the reputation of their 
fellow-citizens from being sacrificed by the errors of 
the more uninformed in the law. 

Let judgment be entered, that the Court, having 
inspected the record, do find there is error therein, 
and that the judgment of the County Court be re- 
versed. 

Judgment reversed. 

• Serenus Swift and , for plaintiff. 

Michard Skinner^ State Attorney, and David Fay^ 
for the State. ^ 
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JosHtA HYDfi, Appellant, 

against 

David LeaVitt, Administrator of Griffi*, 

Appellee, 

When ft p»iy THE plaintiff had brought an action agdnst Grif* 

against Worn '^ , . r- 

nn action is Jin, and declared in general indebitatus assumpsits 
before \iic C8- The writ was made returnable to Windham County 
piainti1r«lnnot! Court, June term, 1801, and service commenced by 

by docketing 

his action on the return of a tcirefaeiiut compel the administrator to appear and defend 

the suit under the r3d section ofthe jadicivy act, eren if the rigfai of sctioA siinriyes^ 
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attaching Griffin^ s property on the 31st of December^ Hyde 
1800, and completed by leaving an attested copy of Lea^tt 
the process with him, on the 26th of May^ 1801. — •■^— - 
Crriffin deceased on the 7th of June following, being 
the day before the essoin day. On the 8th of JunCy 
being the first day of the term, the plaintiff entered 
his action, Joshua Hyde v. John Griffittj and suggest- 
ed Griffin^s death on the record. The cause was 
continued to the next term of die County Court. In 
the interim the plaintiff purchased out his writ of 
scire facias against Leavitt^ to show cause why iie 
should not become a party to the suit, as adminis- 
trator to the intestate. On the return of the set. fa. 
Jjcavitt appeared, and pleaded in abatement. The 
County Court rendered judgment for the admmis* 
trator, and the cause came by appeal to this Courtf 
At this term the plea was argued and decided. 

The whole matter in dispute rested on the true ' 
construction of the 73d section of the judiciary act, 

^' That when any suit shall be pending in any Court Vermont st«t. 
of Record in this State, and either of the parties shall 73. p. 'a?, 83- ** 
die before final judgment, the executor or adminis<f 
trator of such deceased party, who was plaintiff, pe- 
titioner, or defendant, in case the cause of acticxi doth 
by law survive, shall have full power to prosecute of 
defend any such suit or action to final judgment, and 
the defendant or defendants shall be holden to answer 
thereto accordingly; and the Court before whom 
such cause may be pending is hereby empowered 
and directed to hear and determine the same, and to 
render judgment for or against the executor or ad- 
ministrator, as the case may require ; and if such 
executor or administrator, having been duly served 
with a scire facias from the clerk of the Court wh^r? , 
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Hyde - siich suit IS pending, twelve days before die sessioa 

Leavitt ^^ ^^e Couit to which such writ b returnable, shall 

—— ~~~* neglect or refuse to become a party to the suit, the 

Court may render a judgment against the estate of 
tlie deceased party, in the same manner as if the exe- 
cutor or admmistrator had voluntarily made himself 
a party to the suit. But if there be no executor or 
executors, administrator or administrators^ elected or 
appointed, such action or suit, or\ suggestion of such 
death as aforesaid, shall be continued of course, 
until an executor or executors, administrator or ad- 
ministrators, shall be elected or appointed agreeably 
to law ; and the executor or administrator, who shall 
become a party as aforesaid, shall, upon motion to 
the Court where the suit is pending, be entitled to a 
continuance of the same until the next term of the 
said Court. And if there be two or more plaintiffs or 
defendants, and one or more of them die, if the cause 
of action survive to the surviving plaintiff or plain- 
tiffs, or against the surviving defendant or defendants, 
the writ or action shall not be thereby abated; but 
such death being suggested upon the record, the ac- 
tion shall proceed at the suit of the surviving plaintiff 
or plaintiffs against tlie surviving defendant or de- 
fendants. '^ 

And the question is, was the action of Hifde v. 
Griffin ever pending in the County Court ; for if it 
were, the administrator -of the intestate might well be 
cited by the scLfa. to become a party to it. 

The counsel for the plaintiff argued, that this suit 
was there pending. 

First. That the very definition of an action as 
Co,Litt.2S5. given in Coke on Littleton, implies its pendency 

from the time of its institution. " Actio nihil aliud eH 
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fuam jus prasequendi in Judicio quod sM debetun^'* Hyde 
When is the Jus prcsequendi put into operation br Letvitt. 
the plaintiff? for until that time it is a mere right, '^— — • 
but at the service of the writ. The adverse party is 
then created defendant, and invested with all his 
rights. If the plaintiff fail to appear and prosecute 
as defendant, he may enter for cpsts : but whence 
his right to enter, if no suit had ever been pending ? 

That the common law expression, pendente Utey 
always included the action from its commencement, 
and is not applied exclusively to the suit after the re- 
turn of the pracipey and docketing the action by the 
Clerk of the Court 

That in the case of Comhj Esquire, v. Pitt^ the 
question was, whether another action in the same 
term could be pleaded in bar to a popular action. 
To have availed in bar, it most have been an action 
pending prior to the commencement of the popular 
action. In the whole course of the arguments of 
the learned counsel, as well as in the opinion of the 
Court, these actions were considered to have been 
.pending from the commencement of the several 
suits ; and the priority of either the action of debt or 
the latitaty was the point mooted. Burrow^s Re- 
ports ^ vol. 3. p. 1423. 

So in the case of Jackson v. Geslingj Strangers 
Reports, 1169. 

So the County Court considered by suffering the 
•action against Griffin to remain upon their docket. 

Secondly. The aqt explains itself sufficientiy in 
the latter part of the section read; *' and 'if there be 
two or more plaintiffs or defendants, and one or more 
of them dies, if the cause of action survive to the sur- 
viving plauitiff or plaintiffs, or against the surviving 
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Hyde defendant or defendants, the writ or action shall not' 
Leavitt be thereby abated," &c. tliat here is a distmcticm 
""*""""'"" made between the rvrit and the actiarif and it was in- 

serted in the statute to save causes which had already 
been commenced, and where a party had died before 
the essoin day. 

Thirdly. That no sufficient reason can be shown 
why the action upon the decease of a party should 
not survive after its commencement by service of the 
writ, as well as after its being entered on the Clerk'^ 
docket. 

For the defendant it was insisted, that however » 
cause might be said to be pending at common law, 
from the commencement of the suit by the service 
of the writ, yet the expression of the statute qualifies 
the general intent of actions or suits pending. The 
administrator cannot be brought into Court as a party 
in all suits, but only in such as *^ shall be pending in 
any Court of Record^'^ and this is further manifest 
from the next clause, and ^^ either of the parties shall 
die," not before the suit is entered^ but " before final 
judgment," and further, by the provision that the 
death of the party shall be suggested on the record i 
for there can be no record whilst the suit has pro* 
ceeded no farther than mesne process. A continuance 
in a certain case is directed, which implies an action 
in Court* 

That the expression ** writ or action*^ does not 
make the distinction contended for, these terms be- 
ing used synonymously, and not in opposition, and 
the latter part of the section is still contemplating ac- 
tions or suits described in the former parL That the 
expression ^^ when any suit shall be pending in any 

2 



AUGUST tERM, laoS. 175 

iCourt of Record in this State, and either of die par- Hyde 
ties shall die before final judgment, &c. in case the Leavitt 
catise of action doth by law survive," is the key- " 

stone of the section, and all which follows is depend** 
ent upon it. 

That the action of Hyde v. Griffin died with the 
latter at common law, and could not be resuscitated 
but by statute, which it appears not to be v and no 
reason need be given why the Legislature have not 
willed to revive suits which were merely commenced 
by service of the writ, and not entered in Court until 
after the decease of a party* 

Opinion of the CoutU 

The Chief Judge delivered the opinion of the 
Court. 

The Court had ever considered this section of the 
statute as too explicit to admit of doubt, misconstruc- 
tion, or controversy. The object of the statute is to 
save t|ie useless expenditure of costs. Actions might 
irequently be brought, be zealously litigated, and 
great costs accrue to the injury of a party, and the en- 
cumbrance of the Court records, which actions might 
abate by common law on the death of a party. If the 
cause of action survived, such action might be re- 
commended for or against the legal representatives of 
the deceased, but the former costs would be lost, and 
the former proceedings become a dead letter ; to re- 
medy which this section, embodied with the judi- 
ciary act at the revision of the statutes in 1797, but > 
formerly in force as a section of the act " empowering P«s«cd ifo^. i, 
executors and administrators to prosecute and defend Ha^ edit, of 
suits where one of the parties die pending the suit," 375,^**^"**'' ** 
was enacted. 
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Hy4^ It is . now contended, that upon the decease of a 

Leavitt person, all actions which have been commenced 
- against him by the service of the writ in his life-time, 

diough they should not be entered in Court until 
after his decease, are included in this 73d section of 
the judiciary act ; and that consequently the legal re- 
presentatives of the deceased may by scire facias be 
Ixought in to appear and made party to such suits. 

The Court are decidedly of opinion, that neither 
the spirit or the letter of the 73d section of the judi- 
ciary act reach cases where a party dies before the 
action is entered m Court. * 

Judgment for the defendant. 

Jedediah Stark^ for plaintiff. 
Samuel Knight and Darnel Farrand^ for de- 
fendant. 



* At their October sessions, A. D. 1804, the General As- 
sembly passed an act, by the 3d section of which they enact- ^ 
ed, *^ that when any suit shall be commenced, and either 
of the parties shall die before the same is entered in Court, 
there shall be the same right for or against executors or ad- 
ministrators, of entering a£d prosecuting the same, as by law 
now exists for the prosecuting a suit which is fiendmg in 
Court at the time of the death of either of the parties. Vcr- 
mont Statutes} vol. 1. p. 104, 
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State agninst John Campbell, Esquire. 



State 

V. 

Campbell. 



INDICTMENT against one who had been a Jus- An indictment 

^•«^, Ti r "1 • • cannot be Itiain- 

tice of the reace for a misdemeanor m renewmg a uined against 
writ of execution after his commission had expired, peare^fo^mau 
iuid entering official fees for such renewal on the aJminiatraUon. 
same. 

The indictment states in substance, that Campbell 
was, by th( General Assembly at the TFindsor ses- 
sions, October^ 1799, legally elected to the office of 
a Justice of the Peace, within and for the County of 
Windham^ and duly commissioned by his excellency 
the Governor, to hold and exercise said office for the 
term of one year, to commence and be computed 
from the first day of December then next following 
the said election, until the same should be fully com- 
pleted and ended. That he accepted the office^ and 
was duly qualified by taking the necessary oaths. 

That during said term, to wit, on the 6th of 
June^ 1800, Samuel Chandler and Levi Bigelow, 
merchants, trading in company, by the consideration 
of said Justice of the Peace, recovered judgment 
against one ^4mos Holebrook^ for the sum of 23 do!s. 
31 cts. damages, and 2 dols. 46 cts. costs. That on 
the same day the plaintiffs took out their writ of exe- 
cution, which remained in their hands unsatisfied 
until the 16th of December^ 1800, when CampbeWn 
commission of Justice of the Peace had expired. 
That he, with a fraudulent intent tp vex, harass, and 
oppress, &c. and under the colour of his assumed 
office^ v% et armih endorsed upon the execution the 

Vol. II, . 23 
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sute following renewal of the writ, and antedated the same* 

Campbell entering his fees thereon. 



Mv. 29, 1800- 
The within writ of execution renewed to run sixty- 
days from the date ; all officers to whom directed to 
take notice, and govern themselves accordingly, 

John CampbeUy Just. Pacis. 
Fees, 25 cts. 

Which said fraudulent, vexatious, oppressive, an^ 
tedated renewal of the same writ of execution, and 
the said John CampbelVs commanding and directing 
the sheriff of the County of Windham^ his deputy, 
or either constable of Tcnvmhendy to govern them- 
selves according to the diixction in the same fraudu* 
lent antedated renewal of the same execution made 
as aforesaid, and charging as pretended legal fees, and 
signing his the said John CampbeWs name as a Jus- 
tice of the Peace as aforesaid, to the same fraudulent 
antedated renewal of the same execution as aforesaid, 
manifestly tends to bring the constitution, laws, and 
lawful authority of the State of Vermont into utter 
contempt, is to the great injury, loss, vexation and 
oppression of the said Amos Holebrooky is contrary 
to law, and against tlie peace and dignity of the 
State. 

To this indictment the defendant demurred. 

In support of the demurrer, it was said, that on 

the expiration of his commission, a Justice of the 

Peace is not functus officio as to all the duties inci^ 

i^rmont Stat, dcut to his officc. That by the 22d section of the 

voK 1. c. ix. p. ^^^ defining the powers of Justices of the l^cace 



■ 
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within this State, he is empowered, after removal sttte 
from office, to give attested copies of his records. campbcU. 

That the distinction between such powers as cease 

with and such as survive the commission, is between 
such official acts in the magistrate as are judicial and 
sifch as arc merely ministerial ; as in the case cited 
from the statute, to certify copies of his record being 
simply a ministerial act ; and the renewal of a writ 
of execution is not a judiciM act, as it does not affect 
the jiidgtnentw 

But the principal reliance of the defendant was, 
that no indictment for mal-administration could be 
maintained against a Justice of the Peace ; but the 
trial of ^ch mal-administration must be by impeach- ^ 
ment before thp Governor and Council, as directed 
in the 24th section of the second chapter of the con- 
stitution^ ' 

In support of the indictment it was urged, That Vermm St«t« 
the intent of the act of February 22d, 1797, " limit- |>. 52. 
ing the time of holding the County offices therein 
Mentioned,'' in directing that all^such officers should 
liold and exercise their offices respectively for one 
year from the first day of December next following 
their electibn is manifest* It was to affi3rd time to 
the Justices of the Peace to receive information, whe- 
ther re-elected to office or not ; that if not they might 
not be led inadvertently to do any official act after 
the expiration of their several commissions. 

That the 22d section of the act " defining the Vermont stat. 
|)Owers of Justices of the Peace within this State," ^''^- ^' P* ^^ 
makes provision for the case stated in the indictment, 
to wit, where a Justice of the Peace should be rc- 
.JBnoved from office before a \mt of execution issued 
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State upon a judgment rendered during his political life, 
Campbell, should be Satisfied : 
^~"""""~* " That when any judgment sliall have been ren- 
dered by any Justice of the Peace on confession or 
otherwise, and such Justice shall die or be removed 
from office before execution shall have issued there- 
on, the party recovering such judgment shall have a 
writ of scire facias returnable to the County Court 
to be holden in the same County in which such judg- 
ment was rendered, or to a Justice of the Peace of 
the same County, if within his cognisance ;. and on 
the return of scire feci on such writ, the plaintiflp pro- 
ducing to the Court to which such writ is made re- 
turnable, a record of the original judgment, or an 
attested copy of the same, signed by the Justice so 
removed, or by the clerk of the County Court with 
whom the same may be lodged, shall recover judg- 
ment for such sum as shall appear to be unpaid, witli 
the interest and additional costs, and execution mav 
issue accordingly. That the 24th Section of the 2d 
chapter of the constitution, expfessly excepts ^^ pro- 
secutions at law.^^ " Every officer of State, whether 
judicial or executive, shall be liable to be impeached 
by the General Assembly, either when in office, or 
after his resignation or removal for mal-administra- 
tion. All impeachments shall be before the Go- 
vernor and Council, who shall hear and determine 
the same, and may award costs; and?w trial o?' im- 
peachment shall be a bar to a prosecution at Am«.'* 

It was replied by the demurrant's counsel, 
That the 22d section of the act defining' the powers 
of Justices, &c. only contemplated cases where judg- 
ment had been rendered by a Justice' of the Peace, 
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and the Justice had died or been removed from of- state 
ftce before any execution liad been issued thereon^ » Campbell. 
and therefore did not include the case in question. — — ^— 

And that the last clause in the 24th section of the 
second chapter of the constitution, applied only to 
civil prosecutions. 

Opinion of the Court. 

• 

CuLTxa^ after stating the case. It is difEcuIt to dis- ThepncUceof 

cover how the practice of renewing writs of execu- S!f cxTcuUon by 
tion by endorsement in the mode set forth in the in- jIIi'^^'"of'|he 
dictment, was introduced. No statute in force is in ^^^» " "^^ 
favour of the practice, and no repealed act within the a jusUce of 
recollection of the Court ever authorized it. tn cases where 

A Justice of the Peace, in all cases where the life ^ecuUoiT^cx'l 
of the execution expires, and the date of the judg- P|^^'» •jj^ {{J^ 
ment will al!ow a new writ, should be careful that judgment will 
the original execution is returned into his office wi it, shouui be 

. , .-^ 1 1 ^ xL J 1^ careful that the 

With a suitable return thereon, made by a proper original execu- 
officer, if it has been committed to an officer to li^^owTSl 
serve, which return will contain a regular non est ; ^''^^* * suitable 

' ^ ^ ^ ^ " return thereon 

or that, by direction of the plaintiff, he has omit- made by a pro- 
ted to make ser\'ice, or as the case may be ; or if which return 
it expired in the hands of the parly, a minute in- reguiar^ww* 
dicative of the fact should be made on the writ, and ^^^^^ ^/ ^; 
noted on the Justice's record ; and on the ori&:inal pi»|ntiffhe ban 

° omitted to 

executions being thus returned, he should issite an make service, 

or as the case 

a/Zof execution, or pluries, as the case may require, maybe, or irit 
The Court make this remark for the benefit of the haUd^ of" the 
Justices of the Peace, and to correct a very loose fndi^twT'""er 
practice, which is productive of many evils detri- ^*^« ^^^^ »^®"'<' 

* ' * ^ be made pn the 

writ, and note<l 
cm the Justice's record, and on the original executions being thus rctdmcd, he shonUl 
USue an aiiat execution, or pluries, as the case may require. 
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sute mental to the correct dispensation of justice, and in- 
cunpbeU. Compatible with our judicial system. 

' The Court are of opinion, that the 22d section of 
the act defining the powers of Justices of the Peace, 
8cc. includes not only cases where a judgment has 
been rendered^ and no execution has issued at the 
time of the expiration of the Justice's commis^on, 
but comprises all cases where the Justice's commis- 
sion ceases by his death or removal from office, after 
the issuing of any execution. 

That upon the expiradon of the commission of a 
Justice of the Peace, he cannot do any judicial or mi- 
nisterial act, as such, unless the power is given to 
him expressly by statute. That he cannot justify the 
renewal, or, what would be more correct, the issuing 
an alias or pluries execution upon a judgment ren- 
dered by him during his political life. 
If an imury That if an injury is sustained in conse(]uence of it, 
c^nsT^e'i^ of ^ action against him will well lie ; and he is also 
SstraSon*©?* subj[ected in this- case, as well as in every other in- 
justice of the stance of mal-administration, not to a trial upon in- 

Peace, an ac- . i » i- • i r^ t • 

tion ajpainst dictmcqt m the Judicial Courts, but by impeachment 
fie. before the Governor and Council. In casies of mal- 

administration there is a peculiar and manifest pro- 
. priety in thus leaving the injured citizen to seek his 
redress in the Courts of Law, and bringing State cri- 
minals, as they are styled in the constitution, to trial 
before this high national tribunal, where the solem- 
nity and publicity of the trial will either publicly 
^urge their official characters from imputed crime, 
or make their mal-administration known to the citi- 
zens at large, and especially to those in whom rests 
commonly the election to office. 

3 
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The final clause in the 24th section of the second auic 

« 

chapter of the constitution, does not militate against campbeD. 
this construction of the constitution and the law ; for — """"^ 
when it is said, *^ no trial or impeachment shall be a 
bar to a prosecution at law," dvil prosecutions are 
alone intended. 

The Court therefore consider, that an indictment 
cannot be maintained against a Justice of the Peace 
for mal-administration, and therefore the indictment 
must be quashed,* 

Farrandj State Attorney. 

Stephen R. Bradley and Lott Ball^ for defendant. 



* Sed qtuere. Can a person be subjected to impeachmeiit for 
mal-adimnistration in his office on an act done afier his coijtf* 
miaaion had expired ? Reporter. 



Jonathan Houghton, Appellant, 

against 
Thomas Jewbtt and Mathew Martin. 

DEPARTURE in pleading. Departure 

The plaintiff declared in debt on a bond. The de- ^•^^' 

fendant craved oyer. The penal part read is in the 

common form. 

CONDITION. 

" The condition of the above obligation is such» 
that if the above-named Thomas Jewett and Mathew 
M<iTtin shall present Joshua fFildery of fFardsborough 



Martin. 
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Hoogbbm aforesaid, yeoman, to the next Supreme Judicial 
jewett and Court, to be bolden at Northampton^ in the County 
of Hampshire and Commonwealth of Massachusetts j 
then and there to answer unto a recognisance, or pay 
the sum of two hundred dollars, and the cost wlUch 
has or may arise therefrom, dien this obligation to be 
void and of no effect, otherwise to remain in full 
force and virtue." 

^yhich being read and heard, the said Thomas and 
Mathew come, &c. and for plea in tliis behalf say, 
that the plaintiif from having and maintaining his ac* 
tion against them, ought to be barred* Because tliey 
say, that in and by the said condition then read, it 
appears, that the said writing obligatory was not 
made by the said Thomas and Mathew for a true 
and just debt due to the said Jonathan, but was exe- 
cuted to the said Jonathan in the nature of a reo^- 
nisance, to compel the said Thomas and Mathew to 
present, meaning to surrender the body of the said 
Joshua IFilder to the then next Supreme Judicial 
Court to be holden at Northampton^ in the County 
oi Hampsliirey and Commonwealth of Massachusetts, 
or pay the sum of two hundred dollars and all costs. 
That by the law of the land no person in his indivi- 
vidua! capacity ought or can have a right to take 
bonds, writings obligatory, or recognisances, to com- 
pel any person whatsoever to surrender or present 
himself before any Court to answer recognisances, or 
pay the sum of two hundred dollars and the costs ; 
and forasmuch as it appears^ from the condition of 
said writing obligatory, that the same was made and 
taken against law and right, and to compel the said 
Thomas and Mathew to do that which the law would 
not warrant them to <Jo, and that the samje is contra- 
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Victory and uncertain. All which, &c* Wherefore 
they pray judgment, and for their costs. 



REPLICATIOK. 



And now the plaintiff, in reply to the defendants' 
plea in bar^ pleads and says, that by the defendants^ 
plea in bar, and any matters therein contained, from 
fprther having and maintaining his action aforesaid, 
he ought not to be barred« Because he saith, that 
though true it is that no person in his individual ca- 
pacity ought or can have a right to lake bonds or 
writings obligatory^ or recc^isances to compel any 
person whatsoever to surrender or present himself 
bdbre any Court to answer recognisances, or pay 
the sum of two hundred dollars and costs, yet that 
the bcmd exhibited in oyer to the defendants, was not 
taken, executed, or delivered by the defendants to 
the plaintiff ior any such unlawful purposes ; but in 
truth and in fact> a long time before the execution 
and delivery of the aforesaid bond, to wit, on the 
5th day of October^ in the year of our Lord 1795, 
the plaintiff appeared before Ebenezer Mattoon, ju- 
nior, and Elisha Root, Esquires, two of the Justices 
of tiie Peace within and for the County of Hamp- 
shire^ and Commonwealdi of Massachusetts^ and ac- 
knowledged himself indebted to said Commonwealth 
in the sum of two hundred dollars, to be levied on 
his goods or chattels, lands of tenements, and in want 
thereof, on his body, to the use of the said Common- 
wealth, if Joshua fTUdeTf of fTardsborough^ in the 
State of P'ermont^ being the same Joshua Wilder 
mentioned and intended in the ^(M*esaid bond, did 

ft * 

not personally appear before the Justices of the Su- 
preme Judicial Court then next to be holden at 

Vo^. IL 24 
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Northampton^ within and for the County of Harnp^ 
shire aforesaid, on the last Tuesday of April then 
next, to answer to all such matters and things as 
should be then objected agauist the said Joshua^ on 
behalf of tlie said Commonwealth, more especially 
for uttering counterfeited coin ; and tlie plaintiflf fur- 
ther saith, that having so recognised and bound him- 
self for the personal appearance of the said fVUder^ 
before tlie Couit aforesaid, as bail to the said fVUder 
by the recognisance aforesaid, and having entered into 
the said recognisance at the special instance and re- 
quest of the said Wilder^ he had at all times good 
right and lawful authority to arrest the body 'of the 
said inidery and hold the same in his custody, so 
that he might compel him to make his personal ap- 
pearance at the said Supreme Judicial Court to save 
his bail harmless from the penalty of the recognisance 
aforesaid ; and the plaintiff furdier saith, that the said 
Joshua fFildeTj having eloigned and escaped from 
the Commonwealtli of Massachusetts^ and fled into 
the north district of the town of fFardsborough^ m the 
County of Windham and State of Vermont^ the plain- 
tiff, in his capacity of bail as aforesaid, on his recog- 
nisance aforesaid, did pursue and take the body of 
the said Wilder^ on die 15th day of February^ A. D. 
1796, and so having lien upon the body of the said 
TVilder^ that he should either go with him the plain- 
tiff, and suffer himself to be delivered up to the said 
Supreme Judicial Court, according to the true intent 
and meaning of tlie said recognisance, or otherwise 
to obtain sufficient security to save the plaintiff harm- 
less from the penalty of such recognisance, at the in- 
stigation of the said Wilder^ the said Mdtherv and 
Thomas^ o^ the same day, w^U knowing the pre- 
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mises, by their own voluntary act and deed made 
and executed the bond exhibited in oyer as aforesaid, 
as a counter security to save the plaintiff harmless 
from the penalty of the recognisance aforesaid, and 
was not executed to the plaintiff, as the defendants 
have averred in their plea in bar as aforesaid, in the 
nature of a recognisance to compel the said Mathew 
and Thomas to surrender or present the body of the 
said Joshua Wilder at the Supreme Court aforesaid, 
which counter security the plaintiff by the laws of 
the land was authorized to take and receive of the 
defendants. And.the pl^ntiff further avers, that the 
said Joshua Wilder did not make his personal ap- 
pearance before the said Supreme Judicial Court; 
and the plaintiff, relying on the bond aforesaid, did 
not bring the said Wilder into said Court, but that 
he the plaintiff, being thrice solemnly called in said 
Court to bring said Josliua Wilder into Court, for 
whom he was bail as aforesaid, and save himself 
harmless thereof, made default, by the reason of 
which the sum of two hundred dollars became for- 
feited and to be paid by the said Jonathan to the said 
Commonwealth. And the said Jofiathan further saith, 
that a writ oi scire facias vvas issued on behalf of the 
said Commonwealth on the 30th day of December^ 
A, D, 1796, citing the said Jonathan to appear at the 
said Supreme Judicial Court holden at Northampton^ 
in and for the County of Hampshire aforesaid, on 
the last Tuesday of Aprily A. D. 1797, and to show 
cause, if any he had, why he should not pay and ren- 
der the said sum of two hundred dollars to the Com- 
monwealth aforesaid, with additional costs ; at which 
term of *' said Supreme Judicial Court, the plaintiff, 
relying upon the bond aforesaid, did not deliver up said 



Uoui^tan 

V. 

Jewett »iiH 
Martin. 



188 



WINDHAM COUNTY, 



Hooghton 

V. 

Jewctt and 
Martin. 



Wilder into Court, but thereof made default. And the 
plaintiff further saith^that the said action of scire Jacias 
being by order of said Supreme Judicial Court, coa- 
tinned to the then next term of said Court, holdiog at 
Nortltamptoriy within and for the County oS-Hampstdre 
aforesaid, for the advice and consideration of said 
Court, in rendering up judgment in damages upon 
the default aforesaid in the action aforesaid^ at said 
term of said Supreme Judicial Court, said Supreme 
Court did render judgment against the plaintiff in the 
sum of two hundred dollars damage, upon said de- 
fault, and the further sum of ten dollars and eighty- 
four cents, costs of suit in said action of scire Jadas^ 
And so the plaintiff saith, tliat by any thing in the 
defendants' plea above pleaded, the plaintiff ought 
not to be barred, because he says, as aforesaid, that 
the said bond exhibited in oyer was by the defend- 
ants knowingly and understandingly made and exe- 
cuted as a counter security to save the plaintiff 
harmless from the penalty of the recognisance as 
aforesaid, without that the said bond was made and 
executed to the said Jonathan in nature of a recog- 
nisance to compel the said Thomas and Mathew to 
present, nieaning to surrender the body of the said 
Joshua fFUder to the then next Supreme Judicial 
Court as aforesaid, or to pay the sum of two hun-. 
dred dollars and costs. AU which records and pro- 
ceedings of the said Supreme Judicial Court, and of 
the said Justices of the Peace, tlie plaintiff has here 
in Court ready to be produced, as the Court shall 
direct, and all which facts he is ready to verify.' 
Wherefore he prays judgment of this Honourable 
Court, that by the defendants* plea in bar, and any 
thinjv therein contained, he ought not to be barred, 
and for hb costs. 
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To this i^ the defendants demurred specially^ Hoagiitoii 
and took several exceptions; but that principally jewettuMl 
itslifid upon is, . "*^' 

Because the plaintiff's replication to the plea of 
the said Mathcw and Thomas in bar contains mat- 
tsrs aiid things foreign to the plaintiff's declaration, 
and is sL manifest departure therefrom. 

In support of the demurrer it was contended, 

^* That the replication must not vary from the 1 /»«#. 301 
declaration, but must pursue and maintain the cause 
df the plaintiff's action, otherwise it will be a de- 
parture in pleading, a going to another matter, a 
aaving and unsaying, which the law will not allow." 

That the plaintiff having declared only on the 
penal part of the bond, the condition read in oyer 
must be considered as part of the declaration, ^ 

That he has therefore in effect declared upon a 
bond executed by the defendants, conditioned that 
the defendants should present, meaning surrender, 
one Joshua Wilder to a Supreme Judicial Court, to 
answer to a recognisance, or pay two hundred dol- 
lars and costs* 

The defendants have pleaded in bar, that such 
, bond is illegal. 

The plaintiff, confessing bonds of this nature to 
be illegal, replies in substance, that he himself had 
entered into a recognisance before two Justices of 
the Peace for the personal appearance of Wilder be- 
fore the Judicial Court, in the sum of two hundred 
dollars. That Wilder escaped into this State. That 
he pursued him and had a lien upon his body. That 
the defendants voluntarily executed the bond, being 
conusant of the premises. That he, relying upoo 
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the bond, neglected to deliver Wilder in Court. 
That the recognisance has since been esti?eated, and 
additional costs taxed on scire facias; and therefore, 
that this is not a bond of recognisance, but a bond 
of indemnity, 

' , The question therefore is, does this statement 
fortify the plaintiff's declaration ? Does it not, in the 
lanjguage of the authority cited, unsay what the plain- 
tiff had said in his declaration ? The bond declared 
upon is a bond of recognisance. The bond insisted 
upon in the plea b a bond of indemnity. 

As analogous cases, the defendants' counsel cited 
2 Ld. Ratpn. Rep. p. 1449. Walter White v. WU^ 
Ham Cleaver. 1 Saund. 1 16. Cutler v. Southern and 
others. 2 Saund. p. 83. Richards et al. v. Hodges. 
lb. p. 188. Roberts v. Merrick. 1 Wils. p. 1S2, 
HarcKng v. Holmes. lb. p. 334. Elliot v. Lane. 2 
Wils. p. 3. Scott V. Dixon et al. lb. p. 96. Palmer 
V. Stone and another. 



Bae. Abr. yo\. 5. 
p. 449^. Note 
under (L.) 



In support of the plea it was urged, 
" That where a man pleads any thing which he 
could not have shown at first, it shall never be reck- 

^erdhl"^ '^ oned a departure." 

That the plaintiff had well declared upon the penal 
part of the bond, that he had shown the condition in 
oyer. That it was excepted in bar by the defendants, 
that the bond is illegal, and the reason why so set 
forth ; and that the plaintiff had replied that it was 
not illegal, and shown wherein. That the whole 
point, whether the bond be illegal or not, turns upon 
the question, whether it was taken as a bond of re- 
cognisance or indemnity. That a traverse might 
have been taken, and an issue carved to the Jury, 

3 
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which would have been a proper issue under the de- 
claration as extended by the oyer. That the replica- 
tion was therefore no departure from, but in fact 
fortified the declaration, showing that the plaintiff had 
a good cause of action, which had been negated by 
the plea in bar. That it did not gainsay the declara- 
tion, but merely combated the intent of the obligation 
declared upon, which had been obtruded upon it by 
the defendants' plea ; and this was matter he could 
not have shown at first. 

As illustrative, the plaintiff's counsel cited 1 Lord 
Raym. p. 120. Serle v. Darford. 2 TFUs. p. 8. Long 
v. Jackion. 

Judgment for defendants.^ 
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Samuel Porter^ for plaintiff. 
Stephen R. Bradley and Calvin Knoivkon^ for de- 
fendants. 



* Tylbr, Assistant Judge, did not sit in this cause, hayings 
been of counsel &r the plamtiff. 
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SSLECTMEK of WindsOf 

against 
Stephen Jacob, Esquire. 

o?*tidJ*^slSe ''^^ plaintiffs, as selectmen and overseers of the 
2^ hold a poor of the town of fTindsoTj declared against the 
though a bm defendant in several counts of general mdebitaius as^ 

cvf side tnuit. 

liming a per* SUmpitt* 

•on as a sUye 

nay be valid 

Ir^ the Uxiodd another State or dominioQ, yet when the master heetmtB tm im hMt mi 

or this State» hU bill of sale ceases to operate here, and canabt be read in evidence to 

charge hia with the auuntenance of such person in iif.hictt or lbs inbecality of old 
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First. For 100 dollars, money kdd out and ex* 
pended. |ac<ii». 

Secondly. Fw work and labour done* Both stated —■■-■——• 
to be on the 1st day of January^ 1801. 

The plaintiffs in their specification stated, That on 
the 2€th of Jufyj 1783, the defendant purchased of 
one White, Dinah, a negro dave, whom he then 
brought into the town of fFindsor; that she continued 
to live with and serve him as a slave until some time 
in the year 1800, when she became infirm, sick, 'and 
blind, and in this condition was discarded by the de- 
fendant, and became a public charge, and that for the 
moneys expended by the corporation for medicine 
and attendance during her sickness, and for her sup- 
port since, this action is brought. 

general issue pleaded, and joinder. 

In support of the declaration, the plaintiffs offered 
to read in evidence to the Jury the bill of sale from 
fFhite to the defendant. 

Marshy counsel for defendant, objected. If this 
action can be supported, it must be on the principle 
of the implied contract a master is under to maintain 
his slave. But we contend that no person can be held 
in slavery in this State ; and the shoMring of a bill of 
sale can be no evidence that the unfortunate being 
supposed to be ti^ansferred by it as a human chattel, * 
is a slave ; for the contract in the bill of sale is void 
by our constitution, which, in the first article of the coiwtitution. 
declaration of the rights of the inhabitants of the ^5^. ^^' 
State of Fermont, declares, " That all men are bom 
equally free and independent, and have certain na* 
(ural, inherent, ^d inalienable rightS| amone whid) 

Vol. H. 25 
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are the ^iifoyiiig and defending Ufe and liberty, ac- 
jacob. quiring, possessing, and protecting property, and 
"**""*** {>ursiHBjg and obtaining happiness and safety : There- 
fore no male person bom in this country, or brought 
from crv>er sea, ought to be hdden by law to serve 
wsxy person as a servant, slavCy or apprentice, after he 
arrives to the age of twenty-one years, nor female in 
like manner after she arrives to the age of eighteen 
years, unless they are bound by their own consent 
lifter they arrive to such age, at bound by law for 
the payment of debts, damages^ fines, costs, or tiie 
like/' 

It wyi not be contended that the African Dinah is 
within the exceptions to this fundamental right. 

Hubbard^ for the plaintifis, replied. 

That though no person can hold a slave de jure 

by our constitution, yet there may exist among us a 

dave de facto. That if a naaster will hold an Afiricen 

in bondage as a slave, contrary to right, and for u 

succession of years, during which the slave de facto 

sp^ds the vigour of her life in hb service, and in 

which she may be presumed to have earned for the 

inaster sufficient to maintain her in the decrepitude 

Of old age, there is a moral obligation upon the 

Inaster to support her when incapable of labour ; and 

the law of common justice, upon which all equitable 

actioils are founded, will imp^ a promise in him to 

* tespcmd any necessary expenses incurred by others 

for her support. 

Tbat it would operate extremely hard upon corpo- 
cations, who possessed no power to loose the shackles 
of slavery while the slave continued in heahh, to be 
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made zk eommen infirmary for them wbcn riok and %>wiiit» 
useless. .^ j,^ 

That the po^ttiNi, " duU aUveiy cannot exist in « 

this State," must be taken cum grano sa&i; for in 
case a slave-holder should pass durough our territory 
attended by his slave, the oenatitutian of the Umked 
Suiies protects the master's tenure in the slave, in 

. ease the slave should abscond. '^ No person held to Laws of the 
service or labour in one State under the laws thereof^ ^4!^% ^^' 
escaping into another, shall, in consequence of any 
hw, or regulation therein, foe dischaiged from such 
service or labour, but shall be delivered up on the 
claim of the party to whom such service or labour 
mav be due ;'* and by the act of the United States ib. toL % r 
'^ respecting fugitives from justice, and persons 
escaping from the service of their masters,'' passed 
during the second session of the second Congress^ 
the magistrates of this State are holden to aid in the 
arrest of fugitive slaves ; and if they find, on exa- 
mination, that the fugitive is a slave undo* the Uws 
of the place from which he fied^ they must certify 
the slavery ; and the master or his agent may reniove 
the fug^ve as such^ from this State, and annexing a* 
penalty against all who may impede the slave-holder 
in seiaing his prq)erty or rescuing the slave after he 
has been arrested. The bill of sale in (»xlinary cases 
must be admitted by the magistrates to substantiate 
the slave-hdder's right. The principle upon which 
such bill is founded cannot be drawn into question, 
for that had been already setded by the article of the 
United States constitution cited. If, therefore, the 
bill of sale cannot be exhibited in evidence in this 

- case, because it is void by our State constitution, it 
Mnnot be shown in any case ; and this would avoid 
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Sei^tmen the constitution and l&ws of the United States; andy 
Jacob. ^ if to meet the present case, the sixth article of the 
constitution of the United States declares, that this 
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v.s.^ u, constitution^ and the laws of the United States wnicn 

shall be made in pursuance thereof, &c. shall be the 
supreme law of the land, and the Judges in eveiy 
State shall be bound thereby, any thing in the constu 
tution and laws of any State to the contrary notwith- 
.. ' standings 

Marshy contra. A distinction is attempted to be 

made between a slave holden dejure and a slave de 

facto ; and it is urged, that in the latter case there 

,^ ' exists a moral obligation in the master of such slave, 

who has received the benefit of her services, to bear 
the burthen 'of her infirmities. There is indeed a 

\ 

moral obligation upon all to be charitable, and to con« 

duct conformably to the principles of natural justice, 

but we consider that such principles do not operate 

\^ , for, but against the plaintiffs^ We beg liberty to 

state the facts, which, at the same time they do away 
an illiberal charge made against our client in the spe^ 
•cification, will show, that no implied promise in the 
defendant can be raised in equity to respond moneys 
expended by the plaintiffs in support of the slave 
de facto. 

Some time in the year 1783, the defendant brought 
the woman Dinah into this State. She continued in 
his fiunily several years ; and there can be but little 
doubt, from the excellent character and disposition 
of her master, she would have so continued until this 
time in sickness and in health ; but several of the 
inhabitants of W%nds(^^ represented in their corporate 
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iCa{>acity by the present plaintiffs, discovering that she 
was an excellent servant, and wishing to profit them- j,^. 
selves of her bbours, inveigted her from her mas- 
ter's fiamiiy and service by the syren songs of liberty 
mnd equaliitfy which have too often turned wiser heads. 
She spent the vigour of her life with these people, 
and wasted her strength in their service ; and now 
she is blind, paralytic, and incapable of labour, they 
aim by this suit to compel the defendant solely to 
maintain her ; for as a member of the corporation^ 
on the event of the failure of this suit, he must bear 
his proportion of the burthen. 

When she was enticed from the defendant's ser- 
vice, he did not attempt by legal aid to reclaim her. 
As an inhabitant of the State, in obedience to the 
constitution, he considered that he could not hold 
her as a slave. Is it equitable then, that when the 
sovereign power had dissolved the tenure by which 
he held her services, and when he had been deprived 
of her labours by the enticement of others, that by 
the same power, and virtually at the suit of the same 
people who enticed her from his service, and who 
have' profited by her labours when in vigour and 
health, he should how be compelled to maintain her 
in the decrepitancy of old age. 

It is said, that it is extremely hard for a corpora- 
tion, who possessed no power to remove the slave 
dejacto from her master whilst in health, to be com- 
pelled to support her when sick or infirm. 

The corporation of fFindsor should have availed 
itself of the provision of the act in this as in all other 
like cases, by war^iing her to depart the town, which 
b the only mode pointed out in the statutes to avert 
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Seieotmea from a town corporation the expense of niaiii^iini^g 
J Job. a pauper.* 

It is said, that by the operation of the constitutioii 
and laws of the United States, slavery nuiy be said to 
exist in this State in a qualified sense. We ai« not 
disposed to investigate this position. It h certainfy 
more curious than impcirtant in its application to the 
cas^ in qoestion. In this case the right of a claimant 
to a fugitive slave is not in issue. The simple point 
is, is the defendant obligated to refund moneys ad« 
vanced by others for medicine and attendance, and 
in support of a woman who had formerly been in hia 
service ? We contend that it cannot ba upon any other 
principle than that she is his slave ; which cannot be 
admitted under our constitution of government. 

Tyler, Assistant Judge. f The plaintiffs, as se- 
lectmen, and overseers of the poor of the town erf 
Windsor^ have declaimed iix two general counts, and 
have displayed their cause of action in their specifi- 
cation, mid rest it upon the implied liability the de- 



* Vide An act in addition to an act, entitled, an act defining 
vhat shall be deemed and adjudged a legal settlement^ and for 
the support of the poor, for designating the duties and power& 
of the overseers of the poor, and for the punishment of idio 
and disorderly persons, Vermont Stat. vol. 1. p. 400. c. xxxiz. 
No. 3. passed Mruetnber 6, 1801. The act to which this is an 
ad^tion was passed March 3, 1797. Same volume, p. 383. A 
former act, ^^ providing for and ordering transient, idle, impo* 
tent, and poor persons," was passed March 9, 1787. Vide /2m- 
VfeU*i edit Vermont Stat. p. 136, repealed 10th J^cruember^ 
1797. Vide VerTnont Stat. vol. 3. p. 416. c. cxi. No. 3« 

t Jacob, Assistant Judge, being a party, did not sit in this 
cause. 

2 
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fendant is undet to defray the ei^peoaes incurred by 
the sickness, and for the supp(»t of a blind aged per- j^^b. 
son, who they allege is the defendant's^ slave, purr * 
tjiased by a regular bill of sale. In support of the 
declaration, this bill of sale is offered, and an excep- 
tion is taken to its beii^ read as evidence to the Jury. 
The question must turn upon the validity or opera- 
tive force of this instrument within thk State. If 
the bill of sale could by our constitution operate to 
bind the woman in slavery wjien brought by the de- 
fendant to inhabit within this State, then it ought to 
be admitted in evidence; and the law will raise a 
lisdnlity' in the slaveholder to maintain her through 
all the vicissitudes of life ; but if otherwise it is 
void. 

Our State constitution is express, no inhabitant of 
the State can hold a slave ; and though the bill of sale 
may be binding by the iex loci of another State or do- 
minion, yet when the master becomes an inhabitant 
of this State, his bill of sale ceases to operate here. 

With respect to what has been observed upon the 
constitution and laws of the Union, I will observe, 
that whoever views attentively the constitution of the 
United States, while he admires the wisdom which 
framed it, will perceive^ that in order to unite the in- 
terests of a numerous people inhabiting a broad ex- 
tent of territory, and possessing from education and 
habits, different modes of thinking upon important 
subjects, it was necessary to make numerous pro^ 
visions in favour of local prejudices, and so to con* 
struct the constitution, and so to enact the latv^s made 
under it, that the rights or the supposed rights of all 
should be secured titfOttghout the whole national do- 
main. In compliance with the spirit of this constitu- 
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Selectmen tion, upon our admissiqn to the Federal Union, tbe 

Jacob. statute laws of this State were revised, and a penal 

" act,* which was supposed to militate against the third 

member of the 2d section of the 4th article of the 
constitution of the United States^ was repealed ; and 
if cases shall happen in which our local sentiments 
and feelings may be violated, yet I trust the good 
l>eople of Vermont will on all such occasions submit 
with cheerfulness to the national constitution and 
lawS| which, if we may in some particular wish 
more congenial to our modes of thinking, yet we 
must be sensible are productive of numerous and 
rich blessings to us as individuals, and to the State as 
an integral of the Union. 

The question under consideration is not affected by 
the constitution or laws of the United States* It de- 
pends solely upon the construction of our own State 
constitution, as operative upon the inhabitants of the 
State ; which, as it does not admit of the idea of 
slaver}' in any of its inhabitants, the contract which 
considers a person inhabiting the State territory as 
such, must be void. I am therefore against admit- 
ting the bill of sale in evidence. 

Chief Judge. I concur fully in opinion with the 
Assistant Judge. I shall always respect the consti- 
tution and laws of the Union ; and though it may 
sometimes be a reluctant, yet I shall always render a 
prompt obedience to them, fully sensible, that while 



* The act to prevent the sale and transportation of negroes 
and inuiattoes out of this State, passed Qctodcr 30, If 86, Aba-* 
Vfell'9 edition of (he Statutes, p. i 17- 
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I reverence a constitution and laws which favour the Sebctmen 
opinions and prejudices of the citizens .of other sec- j^I^ 
tions of the Union, the same constitution and laws — — — 
contain also provisions which favour our peculiar 
opinions and prejudices^ and which may possibly be 
equally irreconcilable with the sentiments of the in- 
habitants of other States, as the very idea of slavery 
is to us. But when the question of slavery involves 
solely die interests of the inhabitants of this State, I ' 
shall cheerfully carry into effect the enlightened prin- 
ciples of our State constitution. 

The bill of sale cannot be read in evidence to the 
Jury. 

Plaintiffs nonsuited. 

Jonathan Hatch Hubbard and jimasa Pavte^ for 
plaintiffs. 

Pharles Marsh and Jacob Smithy for defendant. 



Daniel Dewey, Junior, Appellant, 

against 
Jacob Bradbury and Francis Shallis, 

Appellees. 

DEBT on two judgments. Whe„ . ^^ 

The plaintiff declared in debt upon a judgment ou^*^** "riwJ 

rendered in his favour against the defendants by the execution upon 

consideration of fFiUiam Perry ^ Esquire, since de* R^^Hitt two» one 

ceased, on the fourth Wednesday of June^ 1800, for bceiT commit 

ted upon it to 

SLfon, tdmitled to the Iibertie$» and escapedt and the bail-bond has been astijcmd by 
e sheriflT, and nceimd by the creditor, he cannot xnaintam debt on aiich ju^mcnl 
against both. 

Vol. !!• 26 
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Dewey the sutn of S3 dols« 94 cts. damages, and 4 dols. 2 
Bradbury and cts. costs of sciit ', which judgment he alleged to be 
^^^^^'*' , in full force, and in no part satisfied. 

The defendants pleaded in bar, confessing the 
judgment so to have been rendered, but that after- 
wards, to wit, on the 24th day of June, 1800, tlie 
plaintiff purchased out his writ of execution against 
them in due form of law to levy the several sums 
contained in the judgment with additional costs of 
the writ. That on the first day of July foUowhig, he 
delivered the same writ of execution to Mice, ^eriff 
of fFhdsor County, to serve and return according 
to law. That on the 14th day of the same months 
the writ of execution being in full force and life, the 
sheriff levied it by arresting the body of the defend- 
ant Bradbiiryi, and committing him to the €ount}' 
gaol ill TFoodstock. That the sheriff, as chief keeper 
of the prison, on the 1 7th of the same July, admitted 
Bradbury to the liberties of the prison ; and on that 
occasipn, and as security to indemnify the sheriff 
against any escape the prisoner might make, the de- 
fendant Bradbury, with Solomon Strong and Jededialt 
Strong, made and executed to the sheriff, his heirs, 
executors, administrators, or assigns, a certain writing 
obligatory commonly called a gaol- bond, in the penal 
sum of 100 dollars, conditioned, that if the said Brad- 
bury, then a prisoner in the gaol aforesaid, by virtue 
of the writ of execution aforesaid, for the sums 
therein contained, and also for the further sum of 
1 doL 44 cts. officers' fees for said commitment, 
should faithfully and absolutely remain within the 
liberties of said prison, and not depart therefrom until 
he should be lawfully discharged, without commit- 
ting any escape, or doing any act by which the said 
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sheriff as aforesaid should be damnified in conse- Dewey 
quence of his admitting the said Bradbury to the li- BraHbiiiy and 
berties of the said prison, but should at all times in- ^^ "' 
demnify and save harmless the said sheriflF in the pre- 
mises, then the bond to be void, otherwise, &c. That 
the defendant Bradbury escaped, and tliat the bond 
on request of the plaintiff, was assigned to him by 
the sheriff in due form of law. That the plaintiff re- 
ceived the bond, and is entitled by law to all the be- 
nefits of the same. And this Aey are ready to reri- 
fy, andthereof pray judgment, that the plaintiff from 
having and maintaining his action may be barred. 
To this plea plaintiff demurred, and joinder* 
There was a second count in the declaration in 
debt upon another judgment rendered the same day 
by the same Justice of the Peace in favour of the 
plaintiff against the defendants, for damages and costs 
to the same amount, which was also alleged to be in 
full force, and in no part paid or satisfied* A like 
plea in bar, offering to verify similar facts mutatis 
mutandisy was pleaded by the defendants to this count ^ 
likewise; and demurrer with joinder. 

The demurrer was argued at this time. The ques- 
tion litigated is, whether, when a creditor has taken 
out a writ of execution upon a judgment against two, 
one of whom has been committed upon it to prison, 
admitted to the liberties, and escaped, and the bail- 
bond has , been assigned by the sheriff and received 
by the creditor, he can maintain debt on such judg- 
ment against both. 

It was insisted by the demurrant, that the action 
could be well maintained. His counsel cited 3 Com. 
Dig. p. 647, where it is laid down, '* that after an 
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Dewey cscape tbc plaintiff may have debt or a ieire Jaeias 
Bradbury and Hgainst defendant upOH the fonner judgment;" and 

^^"^ "• so lield 1 M(ifrgQnh Bsiays^ p. 23. and the reason 
given is, that it would be hard to oblige the creditor 
to rely solely upon th^ sheriQ^ who may be insol* 
ventt 

In support of the plea in bar it was said, That 
the dictum in the Engbsh books could not apply. 
That the system of imprisonment for debt in Mn^ 
gland is different from ours» and tlierefbre the deci? 
sion of their Courts could reflect no light upon the 
subject. That even there tlic right of the creditor to 
maintain an action upon a judgment after a commit- 
ment and escape, had been long disputed in the Com« 
mon Law Courts, and npver settled; which ooca- 
sioned the statute 8 and 9 fViUUim III. 

But if the positions cited are correct, they are not 
applicable to the case in question. The case here iS| 
that the bail-bond has been assigned and receive^ 
by the plaintiff; so that, if he had on escape an elec<p 
tion to sue for the escape or resort to debt on the 
former judgment, he has made this election by re- 
ceiving the bail-bond as assignee oi the sheriff, 

Curia. The question to be cmisidered has been 
already stated. It must be resolved by a correct 
construction of the several statutes which form our 
system, made to compel the payment of debts. 

Upon a judgment debt the creditor may take out 
his writ of execution against his debtor or debtors. 
This writ combines the English writs of capias ad 
satisfaciendum^ fieri facm^ de ionfSy and elegit^ with 



\ 
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a fm^ther power respecting the levy upon real estate, Dewey 
unknown to the English law. Bradtmiy and 

The creditor has a right to elect which power he ^^'*^^ 
will put in effect to collect his debt. If he directs 
the officer to put in force the capias ad satisfaciendum^ 
and the debtor is arrested and committed to prison, 
all the other powers in the writ cease. He cannot . ' 
then levy on the personal or real estate of the debtor. 
He has resorted to the highest compulsory process 
the law allows; even the depriving his debtor of his 
personal liberty.* The law then considers the debtor 
to be kept in areta et saha custodia* The debtor is 
to be kept in close c(»ifinement until he pays the 
debt, oc is discharged accordii^ to law. If he goes 
beyond the prison walls, either with the creditor's 
consent, or by escape, .either voluntary or negligent 
in the sheriff, the judgment in the first instance is sa- 
tisfied in contemplation of , law, the creditor biaving 
abandoned the means allowed him by the law for 

:; which the law presumes he would 



« In Mvcm^eTf A. D. 1803, the Liegislature enacted, that 
when anjr creditor, by virtae of an execution aa a/bre$aidf 
(yid. the act,) shall cause the body of any debtor to be com- 
mitted to gaol, or in case any debtor who has been committed 
to gacd shall continue in gaol for the space of three months, 
the creditor shall have full power to discharge the debtor from 
prison, and thereupon take out an a&OM execution, which aUaa 
execudon any of the Courts in this State are hereby authorized 
io iasiie, and levy the same on the property of such debtor, but 
sjudi not again imprison* the body of such debtor for the same 
debt. Sect. 3. of an act in akeraticto of and to amend an act, 
entitled, an act relating to gaols and gaolers, and for the relief 
of persons imprisoned therein, passed the 9th day of Mirch^ 
A* £>• i797. Fermont Stat c. xxYui. No. 8. vol. 1. p. 300. 



2D6 Windsor county, 

D^wey not have done without satisfaction. In the latter case 



Bndbury and the creditor is to look for the payment of his debt to 
'*' the sheriff, to be recovered in an action for the escape 
against him who, as a guard against his insohency^ 
is under bonds with sufficient sureties to secure the 
creditor against eventual loss. But as the policy of 
depriving a person of liberty to enforce the payment 
of debts, has been of late much questioned, (for of 
the inhumanity of it there can be but little doubt,) the 
Legislature, without abandoning this ancient prac- 
tice, have humanely ameliorated the confinement by- 
suffering the imprisoned debtor to inhale a purer air 
without the walls, but still within the precincts, or 
what are called the liberties of the prison ; and as a 
security to the sheriff, who is still considered the pri- 
soner's keeper, that this indu%ence of the law should 
not be abused, and the sheriff injured by any escape, 
and at the same time to carry into effect the original 
intent of the capias ad satisfaciendum^ the prisoner 
on tliis occasion must execute a bond with sufficient 
sureties to indemnify the sheriff against his escape. 
If an escape happens, an action lies by the creditor 
against the sheriff; but the right to bring this action 
is suspended until the creditor shall have applied for 
the assignment of such bond, and until, by process 
against the obligors, it shall appear that they are una- 
ble to satisfy the judgment recovered against them. 
If it is thus found that they are not able, the action 
may be maintained against the sheriff. In all cases 
of commitment upon the capias ad satisfaciendum^ 
and escape, the creditor is to look immediately or 
eventually to the sheriff; and in no such case is debt 
on the original judgment to be resorted to. 

3 
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But if a question might be made, whether the ere- Dcw«y 
ditor might not, on escape from the liberties, main- Bm^hoij and 
tain debt on his former judgment, if he had imme- ^^^ 
diately elected to seek his remedy on that rather than 
upon the bail-bond, as sheriff's assignee, yet, if he 
had elected to become the sheriff's assignee, and re- 
ceived the bond into his custody, certainly he could 
not then resort to debt on his former judgment ; for 
this would be to deprive the sheriff of his right to 
prosecute such bond, without any advantage to the 
creditor. 

Regularly, debt caimot be maintained on a judg- Rei^arij, 

. . ^ o xi -^ r ^- • ^«^ cannot be 

ment, unless a return of the writ of execution is maiiitained on 
shown by which it shall appear that the execution unUw a^JcuSii 
has not been satisfied in whole or in part, or it is ^ ^^* ^"^ ?^ 

> . execution is 

made evident bv the record that no such writ ever shown, by 

" which it thall 

issued. appear that the 

A correct declaration in debt on judgment always norbeen^aatiat 
alleges, that the judgment is not satisfied. This is or V%S*!!^ 
so essential, that if omitted the declaration would be 'J "' T^^ ^♦»- 

dent by tne re* 

ruled insufficient on demurrer. When the execution cowl that n» 
has issued, the creditor is authorized by law, with umieO. 
the aid of the proper officers of government, to col- dedaraUon^n 
lect his judgment debt, and the issuing of such exe- ^^ *j" J"*^ 
cution is made part of the record. If the creditor i«firc» that the 
Will not produce it when in his power, it will be pre- aatisfied. Thi* 
sumed that it is satisfied ; but when produced, if it JbaUf^oniUted 
appears that the debtor has been imprisoned u\K>n it, ^,fdt^ wkd 
this will be considered a sufficient satisfaction of the inefficient on 

demurrer. 

judgment to bar a recovery upon the former judg- 
ment. The creditor must then look to the sheriff as 
keeper of the prison, to whom the debtor may have 
paid the contents of the execution ; or in case of 
escape from close prison, to whom he may apply for 
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Dewey Satisfaction to the amount of hb execution and costs ; 
Bradbury Md Or in case of escape on bail for the liberties, for the 
^^^^'*' assignment of thcibail-bond ; and this failing on pro- 
cess to compensate him in the dernier resort to the 
sheriff himself. 

Let judgment be therefore entered for the dc- 
fendants« 

Judgment for the defendants. 

T\tus Hutchinson and Nathaniel Chipman, for 
plaintiff. 

Charles Marsh and Nicholas Baylies, for de- 
fendants. 



William Strong against Abraham Hoyt. 

Trorerbfoujfht TROVER, and rule in arrest. 
iJcove^forthe The plaintiff, in his capacity of constable of the 
pw^"r* a^t- town of Hartford, brought his action of trover for 
tacbed by htm ^^y^ barrels of cider containing; 64 s^allons, and one 

ttn mesne pro- . 

cess »gain«t the hoffshedd of ^cst India rum, containing 100 gallons, 

surety of the ,° , . , , ^ , „ , i , , 

defendant, who which m the usual form he alleged that he possessed 
!n«ecuUn*^ an and lost^ and which were converted by the defendant 
^?^""fo"\he' on the first day of September, 1800. 
property, will j^ ^^g sho\vn in evidence, on trial of the general 

not ric if the ' o - 

property is not issuc, to the Jur}% That the plaintiff, as constable, had 
the execution attached the chattels as the property of John Starr, at 
Tfl^rfinag^ff! the suit of JIume &? Hastings, on the 25th of /a- 
£^en^^iUe!IS ^«^^y> 1797. That he made due return of the writ, 
by Uie surety Pebruarv 11th, 1797, in which he returned that he 

to the lawful ^ 

owner* the » 

principal in the accoantable receipt. 




bid Attacked ^9 prop&ttj. That on ^ 2i& 6^ 
Marehj the defendant, with Jdkn Starr, executed to 
him a receipt by which they acknowledged to have 
received the property, and promised to redeliver it 
when demanded* That e^ the Supreme Courts Au- 
gust term» 1800, final judgment was rendered for 
Hume f^ Bastings against JtJm Starr for 903 dolsi 
9 ct9. damages^ with costa, and execution issued the 
30th of Augtkst. That the writ of execution was de* 
Kvered to Stephen Conanty a deputy of the sheriff eC 
Windsor County^ to serve and return. That On the 
I7th of September^ 1800, Conant demanded die pro« 
^rty attached of the plaintiff, and not receiving k^ 
and John Starr having fled from his baifiwick, he re^t. 
turned the executiM tion est. 

That the plaintiff Strong demanded the redelivery 
cf tlie property by the defendant on dfe ^ oiMarck^ 
180 1| who had some time before delivered it to Jokrt 
Statr. 

The plaintiff had a verdict for 148 dols. 79 ets% da^ 
ms^es and costs. 

And now the defendant moved for a rule upon the 
plaintiff to shovi^ eause why the Verdict should not be 
det a^e^ and the judgment arrested, because tiicS 
Verdict was contrary to laiw. 

Rule granted. 

The question under the riile was, that as the action 
was not brought upon the receipt, and all the property 
iStrong had in the goods was special, as aii officei^ 
holding tfiem in the custody of the law by the attach- 
ment^ and one of the receiptors being the lawful 
owner, whether the plaintiff, as an officer, could have 
any lien upon, and consequently any right to recqvef 
Qamages for the withholding this property, he not 

Vol. XL 27 
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stsoQir faatiog deiqpndod it within thirty days after the ren^. 

Ho^ dering fioal judgment in the suit upon which the 

■ property was attached ? 



Curia. The Court observed, that if the action 
had been brougltt upon a receipt sokiy executed by 
a person who. had no interest in the property attached, 
the plaimiff^ as the attaching officer, could have main- 
' taiasd an action upon it at any time within the limita- 
tion act, as he. was aacountaUe to produce siych im>- 
pierty on the levy of the execution for the benefit of 
the plaintiff at whose suit it was attached; and even if 
such plaintiff &iled in his suit, as attachii^ ofifeer, he 
could recover the property for the purpose of re- 
storing it to die lawful owner ; but when property is 
attached and receipted by the defendant, and goes 
into the possession of him who owns it, though ano- 
ther should sign the receipt with him as surety, the 
officer taking the receipt loses his lien on the pro- 
perty attached and receipted, after the expiration of 
thirty days from the rendering the final judgment, to 
respond which the property was attached. 

That in trover the case is much stronger for the 
defendant ; for here the whole right of action will rest 
on the special property acquired by the plaintiff in 
his official capacity, from attaching it by process in 
law, without a shadow of an express promise in the 
defendant to redeliver it. That the duration of this 
special property is circumscribed by the statute— 
Vermont Stat. " That vvhcn the goods or chattels of any person 
6?. 8. 3^ ^ ^' s^^^^ ^ taken on mesne process, the same shall be 

holden thirty days from the time final judgment shall 
be rendered in said suit ; and unless the plaintiff in 
said suit shall, within the term of thirty days firom 
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the time of rendering such judgment as aforesaid, strong 
take said property in execution, the same shaB be h^ 
discharged from said process, and be no further lia* ■ ■ ' 

ble to answer said judgment, than though the same 
]iad not been attached/' 

That it being in evidence that the defendant Ihyt 
had no interest in the property attached, but merely 
acted as surety for John Starr^ the rightful owner, 
and no demand having been made upon the defendant 
while he was responsible, to r^ddiver it, he is justi* 
fied by the hw in su&ring \% to go into the pones* 
sion of John Starr ^ and not accountable to the pre* 
sentplaintiC 

Rule made absolute. 

Judgment for the 



j__^_ 
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Baj/BeSf for plaintiC 
Buck^ for 
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ROTALL TYLER, > ' . - . 

STEPHEJ^ JACOB, $ ^•^^^ ^tuigu. 



Stat£ against Aaron Caldweli* 
2lt!lf ^""?st INDICTMENT for impeding and hindering thf 

l^om the she- civil SlUthori^. 

ceptjnd%^ The indictment charged the defendant with im- 
amst, to draw P^d^Hg and hindering Martin Finney^ in the execu- 

Jro^nd'Sid^to ^^^^ ^^ *^® ^®^^ ^^ deputy to the sheriff of Orange 
forbid the offi- Countv, in the levy of a writ of execution against 

cer to p«A it, '^ 

and asserting One ITiUiam MoorCy at Thetfird, on the 12th of 

that if the she- a a tx vn^N-a ^ 

riff passed the ^ugust, A. U. 1801, contraformam statutu 

line and the 

l^erson killed him, the law was on the person's side, will support an indictment 

•fCftinst the adviser for impeding and hindering a civil oflicer in the ezeetitioB of hia 
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Upon plea of nan cul^ the fioUpwing fects appeared sute 
in evidence to the Jury: CakhrdL 

That on the day stated in the indictment, Pmnet/y " 

the sheriff's deputy, had four writs of execution 
against Mgore. That as he was approaching to arrest 
him, the defendant CaldweUsaiA to Moarcy *' Draw a 
line on the ground: draw a line quickly, and if the 
dieriff steps over it you may knock him down safely. 
I^w a line, g^ve him warning, and then the law is 
on your ride.^' Moore then drew a line on thq 
ground, and forbade the sheriff to pass over it. As 
the officer was proceeding towards it, Caldwell put 
his hand lightly on his shoulder, and said, ^^ Finney ^ 
you had better stop : Moore will injure you ; and if 
he kills you, the law is on his side." The officer im- 
mediately passed the line, and Moore knocked him 
down with a stake, but he recovered himself, and ar* 
reslfid Moore. 

During the trial it appeared by the witnesses, that 
the sheriff had not produced his pracipe^ but that 
Moore had been informed that it was in hjs posses- 
sion* 

It wfis insisted by the defendant's counsel, that 
the officer diould have produced his warrant ; that if 
Moore had knowledge of it, this might be sufficient 
as ID him } but that though a public officer is not 
obliged to show his warrant to him who b the objec^ 
of it, he is obliged to show it to strangers, or at least 
divulge to them that he has a process to execute, be- 
foict omf faitMt to obstruct him in his official duty 
«p(ii lie ifQimtpd to thenu 
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, State Sed per Curiam. The sheriff, as the known and 

j Caldwell, first executive officer of the County, is not obliged 

^ ^ . . " to show his warrant to any one. His deputies are by 

obliged tosbow the Statutes clothed with tlie same power, and their 

liis precept, eU i «■ • it .. 

iber to the per- namcs and deputations are put upon the pubuc re- 
lelted by *iti cords of the County, that their appointment to office 
•r^^e by- ^^^ ^ kiiowu to all, and all are obliged to obey 

these officers in carrying into effijct the legal orders 
of government ; and when these officers attempt to 
apprehend any one, the people will conclude they 
are legally empowered ; but here it is apparent the 
defendant had science of the officer's having a process^ 
to execute. 

The principal point in defence was, that the whole 
proof on the part of government amounted to the 
defendant's giving ill-timed and unsound advice; 
but to advise to the impeding and hindering an offi- 
cer in the execution of his duty, was not against the 
Ttmunt stit. Statute ; for the words of the statute are, ^^ that if any 
^^ *' V^**" person or persons shall impede or hinder any officer, 

judicial or executive, civil or military, under the au- 
thority of this State, in the execution of his office.'^ 
But the Court, m their charge to the Jury, said, 
that as the statute did not, by any circumlocution, 
define the crime, the intent of the Legislature by the 
words, " impeding and hindering an officer in the 
execution of his office," must be found by the Juiy 
upon common law principles. That the obstructing 
the execution of lawful process had always been omi- 
sidered at common law an ofience of a high and pre- 
sumptuous nature ; so much so, that an obstructioii 
to criminal process had formerly been held to nidi:e 
the offender a parHceps in the felony, if the person 
to be arrested was charged as a felon* Indeed this. 
2 
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tAence strikes at the very foundations of govern- Stat« 

V. 

Aient Caidwea 

That a question is submitted to their consideration, ^ 
whether this oflence could be committed by a per- 
son's advising another to resist an officer charged 
with the execution of a legal process. But the evi- 
dence shows something more than mere advice. The 
defendant directed Moore to draw a line, and forbid 
the officer to pass it When the line of defiance wa^ 
drawn, he put his hand on the officer's shoulder, and 
cautioned him " not to pass over it,'* assuring him, 
" if Moore killed him he would be justified by the 
law.*' That if the Jury considered that the defend- 
ant's conduct impeded or hindered the officer in the 
execution of his office, they must find hhn guilty. 

The position of die defendant, *^ that if a person 
about to be arrested by a sheriff upon a legal process, 
draw a line on the ground, and forbid the officer to 
pass over it, the officer passed it at the peril of even 
his life," might seem to be so absurd as not to re- 
quire any i>articular comment ; for the Court trusted, 
that so baneful a doctrine had not, owing to the good 
sense of the people, been widely disseminated. 

That it is true there are cases in which the law al- 
lows a man to defend himself even unto the death of 
the assailant, if he could be repelled only by de- 
priving him of life ; such as a burglarious entry into 
a person's house, a robbery, or when a man is acting; 
in defence of the chastity of his wife or daughter : 
but in these cases there is no occasion to draw a line, 
for the law has already drawn a line, beyond which 
the burglar, the robber, or the ravisher shall not pass 
with impunity. But when a known officer of goveni- . 
ment has a legal precept to execute, resistance is «i 



S14 ORANGE COUinV, fitc* 



V. 

al 



sute crime ; and if a line is maifced on the gitmndi and 
Caldwell the officer warned not to pass over it but at his peril, 
" if death, mayhem, or battciy should happoi to die 
officer in consequence of his passing such line, it 
would be no justification on indictment for the crime. 
It would not amount to even a palliation, but would 
rather go to aggravate the ofence, by showing that 
the injury was done after sufficient time to deli« 
berate. 

The Jury found the defendant guilty. 

C. Bulkley^ for the State. 
Orimcl Mnkleyi for defendant* 
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JOJ^JTHAJ^ ROBIJ^OM, Chief Judge. 
ROTALL TYLER, ? . . , , , . 
STEPHEI^ JACOB, \ ^^^^^^ •^«*^'- 



David Dunbar against Nathan Parks. 
THE plaintiff brought trover for a horse. On the a Petit juror 

. nay be swom 

trial of the issue to the Jury, after the examination and testify as a 
of all the witnesses on the stand, and before argu* wbich he may 
ment, Mn Sias, one of the Jurors, observed to the J^^ <SSt^iS 
Court, that he knew some matters which had rela- '^^^ * ^^ t® 

' ^^ must not be 

tionr to the cause ; and requested information whether u^ed « ques- 

J , . /• I.- . • ^ v« tiontbeaiwwer 

It would be improper for him to communicate his to which may 
knowledge to his brethren of the panel after they ^niS'^of "th© 
were charged, and should retire to the Jury-room, 2!^ ^ ^^ 
Vol. II. 28 
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Dunbar Curia. As the Juror had a doubt in his mind re- 

Parks. lative to his conduct, it is highly commendable in 
^ him to apply to the Court for advice. Let the wit- 
ness's oath be admuiistered to him. 

He was accordingly sworn » and testified, standing 
in the Jury-box, to ^ material fact* 
Upon his cross-examination, 

John Mattocks, counsel for the plaintiff, put a ques- 
tion to the witness, the answer to which would indi- 
cate for which pvty as a Juror he would eventually 
4ecide. 

Sed per Curiam. This must not be suffered. 
Examine the witness solely as to facts, and such 
as came to his knowledge before he was sworn as 2^ 
Juror. 

John Mattocks, for plaintiff. 
William Griswoldy for defendants 



Nathan Glidbsn, Appellant, 

against 
David Elkins, Sheriff, Appellee. 

Whenever the CASE for a voluntarv escape, For that the 

Court discover i p r 

that their iu- plaintift, ou the jftb of Ja»i/ary, 1801, by the consi- 
cause has been deration of Mr. Justicc Blanchard, recovered judg- 
Swarty'ttl" «^ent against one Lmi Osgood, for the sum of 7 dob. 
dismiss ^^ ^e ^"' ^^^' damages, and 3 dak. 6 cts. costs ff suit; that 
B^me perempto- he had taken out a plunes execution, and delivered 
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the same to the defendant to serve and return ; that OMdea 
die defendant arrested Osgood^ committed him to pri- Ei^ini. 
son, and then voluntarily permitted him to escape, ' 
General issue pleaded, and joinden 
Upon the opening of the cause to the Jury, the 
Court noticed, that the amount of the plaintiff's claim 
was not within the jurisdiction of the Court, and or^^ 
dered a nonsuit to be entered* 

fVarej for the plaintiff. We hope the Court will 
not notice a want of jurisdiction, unless submitted 
to their consideration by proper issue. The Court 
may know that there is a misnomer or improper com* 
morancy in a writ, but they never (|uash a process 
unless the defect is taken advantage of by the de^^ 
fendant in abatement. A party may waive excep- 
tion to the jurisdiction* 



Curia* There is a Wide distinction between a wberejuHt- 
mere dilatory plea as a matter of abatement, which ^^^^ '■^^**^ 
is often cured by imparlance, and is the subject of ™"* • Court 
jeofails, and a want of jurisdiction, which cannot be cannot be ere- 

,, ••, , 111 *^d in them 

cured by successive imparlances, or be reached by by consent of 
amendment. A party cannot give jurisdiction by fj^^^^^y "* "he 
waiver of plea. This Court have ever considered J^chesofapar- 

^ ly in neg^iect* 

that jurisdiction cannot be created in them where it '^^sy^ plead an 
is expressly, by even consent of parties, much less 
by the laches of a party in neglecting to plead, an 
available plea. 

The Legislature, with a laudable design to pre- 
vent the accumulation of costs in small suits, have 
given original jurisdiction to Justices of the Peace, 
and appellate jurisdiction to the County Courts, of all 
suits where the demand is above seven dollars, and 
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Giiddea where it does not exceed thirty-three dollars in unli- 

Eik/ns. ' quidated, and fifty-three dollars in liquidated de- 

■ mandsy to the exclusion of any jurisdiction in this 

Court* This beneficial, statute had formerly been 

construed to give concurrent jurisdiction to the 

County Courts and Justices of the Peace. But the 

Legislature, at their last session, passed an explana- 

rermont Stat, tory act, which enacts, ** that the several County 

passed jiov. 5, Courts shall not hear, determine, or adjudge, on any 

^^^* action or suit which is originally made cognisable 

before a Justice of the Peace, unless such action or 
suit shall be entered in such Court by appeal." 

The Court are gratified in observing, that this ac- 
tion was commenced before the passing of the ex- 
planatory act, at a time when tlie right of bringing it 
originally before the County Court it seems had been 
considered by some as proper ; for it certainly would 
not have been correct in an officer of this Court to 
have instituted an action in the face of the explana- 
tory statute. But if such cases should happen, the 
Court will at any stage of the cause, direct such ac- 
tion to be dismissed, with costs to the defendant. 

Let a nonsuit be therefore entered, and full costs 
be taxed for the defendant, 
f Nonsuited. 

Jonathan Wdrcy few the plaintiiF* 

Daniel Back and John Mattocks^ for defendant* 
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Assignee of Rankin, Sheriff, Appellee, Osgood. 



Zachariah Childs, 



against 
James Morse and Levi Osgood, Appellants. 

DEBT on gaol-bond. The certificate 

The plaintiff declared in debt on gaol-bond, de- ,^,[/ Co.mty''* 
manding 100 dollars, the penal sum of the bond ; ^^'l^ \"^'^' 
and alleged, that on the 16th July, 1800, by the con- ^**^' . P***^- 
sideration of Horace Beardsley^ Esquire, Justice of act relating- to 
the Peace, he recovered judgment against the de- Sr,&c"anddil 
fendant James Morse, for the sum of 11 dols. 37 cts, sheriff as^ke^pt 
damages, and 2 dols. 4 cts. costs of suit. That on f^ '" *^^'»*^f °^ 

o ' the paol, IS a 

the ISihoi August following, he purchased out his sufficient bar 

>. . n • 1 • J ^ 111-^°*" action 

alias writ of execution upon the judgment, and deh- brough^a^inst 
vered the same to the constable of Cabot , who com- escape ° of * a 
mitted Morse to the prison in Danville. That on the j;"^^^^^ ^^l 
same day the defendants executed the bail-bond to »«i*»;ce of such 

•^ ^ cerimcate, and 

Hankirif sheriff of the County, and keeper m chief if the prisoner 

^ - . . , -r 1 • . *»*d been ad- 

of the pnson, to indemnity him against any escape, mitted to the 
That on the 10th of October, 1800, the defendant Jj^^i^n blii! 
Morse escaped from the prison, having never paid ^ficatc deiir*^! 
the debt to the plaintiff, nor been any way leffallv edbythejudge 

1 , .«, , . , , ° "^ and Justice to 

liberated, whereby the sheriff became liable to jwy the prisoner 
the debt and costs to the plaintiff, and was thereby ^'{n bar'^trau 
subjected to loss and damages, by reason whereof ^oS "^ihout 
the said writing obligatory became forfeit. 1'hat the *f i^*"ff ^ ^ortj* 

o G J ^ circumstantial - 

sheriff assigned the bond, according to the statute b' »i»»2 mesne 
provision and form, to the plaintiff. The declaration 
then concludes with the usual profcrt and aver;iient. 

Writ served 19th of Decemba^ 1800. 

To this declaration the defendants pleaded in bar. 
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And now the defendants come, &c. and defend 
the force and injury, when, &c. and plead and say, 
that the plaintiff from having and maintaining his 
said action against the defendants ought to be barred. 
Because they say, that although trae it is, that the 
plaintiff recovered judgment in his favour against the 
said James Morse^ and took out execution on said 
judgment against the said Jatnes^ and caused him to 
be committed to prison, as set forth in the plaintiff's 
declaration; and although true it is, that the de- 
fendant, said James J was admitted to the liberties of 
the said prison, and after the admission of the said 
James to the liberties of the said prison, the de- 
fendants executed and delivered to the plaintiff the 
bond or writing obligatory in the plaintiff's declara- 
tion described, yet they say, that after the commit* 
ment of the said James to prison as aforesaid, and 
after the making, executing, and delivering the said 
writing obligatory to the sheriff as aforesaid, and be- 
fore the said James quitted the liberties of said pri- 
son, and before the liberties of the same were in any 
way broken by the said James^ and before the as- 
signment of said writing obligatorj'^ by the said she- 
riff to the plaintiff as set forth in his declaration, to 
wit, on the 16th day of October, A. D. 1800, Samuel 
C//a7w6erfom,Esquire,thcn, andfor more thansixty days 
then next following, one of the Justices of the Peace 
within and for said County of Caledonia, and TVilUam 
Chamberlain J^squive^ then,and for more than six ty days 
then next following, one of the Judges of the County 
Court, within and for said County, on application 
of said JameSy issued their certain precept in due 
form of law, called a citation, by them signed in their 
capacities aforesaid, in thd words following, to wit : 



S 
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State of Vermont, 

Caledonia^ ss. To the Siieriff of Caledonia County, 
his deputy, or either of the constables of Feachum^ 
in said County, greeting. 

Whereas James Morse^ of Cabot, in said County, 
has this day made application to me, William Cham-- 
berlain. Esquire, one of the Judges of the County 
Court, within and for said County, and Samuel 
Chamberlain^ Esquire, one of the Justices of the 
Peace for said County, stating to and informing us, 
that he is now confined a prisoner in the common 
gaol in DarwiUe^y in said County, by virtue of an exe- 
cution in favour of Zachariah Childs, of, Sec. for the 
sum of 11 dols. 37 cts. damages, and 2 dols. 4 cts. 
costs of suit, and for 25 cents for an original execu- 
tion, and 25 cents more for an alias, and for 2 dols. 
25 cts. for commitment fees, signed by Horace 
Beardsley, Esquire, one of the Justices of the Peace 
within and for the County of Caledonia^ bearing date 
the 15th day oi August ^ A. D. 1800, and returnable 
within sixty days from the date of the same, directed 
to the sheriff of Caledonia County, his deputy, or ei- 
ther of the constables of Cabot, in said County, isf 
sued on a judgment recovered before the said Horace 
Beardsley, Esquire, Justice as aforesaid, at a Court 
holden at Cabot the 16th day oiJune, 1800, on a pro- 
per action of contract and promise, and that the said 
James hath not estate either real or personal, in pos- 
session, remainder, or reversion, to the value of 
twenty dollars, necessary apparel and bedding for 
himself and family excepted, nor sufficient to pay the 
damages and costs for which he is committed to pri- 
son, and that he has not disposed of the same since 
lus commiunent, except for the necessary subsistence 
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chad» of himself and family, nor sufficient to support him- 
Morse and self in Said prison» and praying to be discharged from 
said imprisonment, on taking the oaths prescribed in 



^Ti^"' 28^*^' ^" ^^^ entitled, an act relating to gaols and gaolers, 

and for the relief of persons imprisoned therein. 

These are therefore, 

By the authority of the State of Fermonty 

To command you to make service to Jonathan 
fVarCy Esquire, of Peachum aforesaid, attorney for 
said Zachariah Childsy that he, before said IFilliam 
Chamberlain^ one of the Judges as aforesaid, and Sa- 
viuel Chamberlain, one of the Justices of the Peace as 
aforesaid, on the 10th day of November next, at two 
o'clock in the afternoon, at the house of John Bald- 
win, of Danville aforesaid, appear and show cause, if 
any he has, why the said James should not be ad- 
mitted to the oaths aforesaid, and be thereupon dis- 
charged from his said imprisonment. 

Hereof fail not, but of this vmi and your doings 
hereon make due return according to law. 

Dated at Danville^ the 16th of October^ A. D, 
1800. 

fTilliam Chamberlain^ Judge. 
Samuel Chamberlain^ Just. Pacis. 

Which said execution, described in said citation, 
is the same execution described in tlie plaintiff's de- 
claration, and the same issued on a judgment reco- 
vered in a proper action of contract and promise ; aqd 
the said fFare^ the defendants aver, was the attorney 
who brought forward said suit on which said execu- 
tion issued as aforesaid ; and the said James^ on the 
18th day of October aforesaid, caused the said cita« 
tion to be delivered to Benjamin Sias, who then, and 
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Ibr sixty days then next following, was a legal de- Cbikb 
puty under John Rankin^ Esquire, sheriff oT said Morse and 
County of Caledonia^ to serve and return according ^p°*^ 
to law ; and the said Benjamin^ so being sheriff's de- 
puty as aforesaid, afterwards, to wit, on the day and 
year last aforesaid, duly and legally served said cita«> 
tion on the said Jonathan fFarCj and duly and le- 
gally endorsed his return of service on the said cita- 
tion in the words and figures following, to wit : 

October 18th, A. D. 1800. 
Then served the within precept by delivering a 
true and attested copy of the same to Jonathan Ware^ 
of Peachttnij with my return thereon. 
Attest, 

Benjamin Sias, Deputy Sheriff. 
Fees, 3 dels. 50 cts. 

Which said citation being served as aforesaid, 
and duly returned to said Justices at the time and 
place therein appointed for trial, the said fTilUam^ 
Judge as aforesaid, and the said Samuel^ Justice as 
aforesaid, then and there opened their Court for the 
purpose in said citation expressed, and the parties 
being called in Court appeared ; whereupon It was 
then and there considered by said Justices, that Siid 
Coiut be continued until the 12th day of Navetnbef 
aforesaid, at two o'clock in the afternoon, to be 
holden at the same place ; at which time and place 
the said Justices opened said Court agreeably to said 
continuance, and the parties being called, the said 
James appeared ; but the said Zachariah ChUds being 
three times publicly called, did not appear ; where* 
upon, after examining said James Morse^ upon intcr- 

Voj.. H. 29 
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rogatories under oath relative to the situation and cir-» 
cumstances of his property, the said Justices were of 
opinion, and it was by them then and there consider- 
ed, that the said James was a proper subject of relief 
under the act in such cases made and provided, and 
that he ought to be admitted to the oath by the statute 
in such case made and provided, and he thereupon 
be discharged from his imprisonment ; and the said 
Justices did then and there administer to the said J'ami?^ 
the oath by the said statute in that case made and pro- 
vided, and did theii and there execute and deliver to 
the said James a certificate in writing by them sub- 
scribed in their capacities as aforesaid, m the follow- 
ing words, to wit : 



State of Vermont. 

Caledonia^ ss. To all people to whom these pre- 
sents shall come. Greeting : 

Whereas James Morse^ a prisoner in the common 
gaol in DanvUlej in the County of Caledonia afore- 
said, on an execution at the suit of Zachariah Childs^ 
of, &c. for the sum of 11 dds. 37 cts. damages, and 
for 2 dols. 4 cts. costs of suit, signed by Horace 
Beardsley^ Esquire, one of the Justices of the Peace 
within and for said County of Caledonia^ and dated 
at Cabot the 15th day of August, A. D. 1800, has 
this day taken the oath prescribed in an act entitled, 
an act relating to gaols and gaolers, and for the relief 
of persons imprisoned therein, the said Zachariah 
Childs having been duly notified did not attend ; and 
in our opinion the said James Morse ought to be dis- 
charged. Witness our hands at Danville^ the 12th 
day of Ndvember, A. D. 1800. 

WiUiam Chamberlain^ Judge, 
Samuel Chamberlain^ Just. Pacis^ 
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And the said Justices did then and there execute 
and deliver to John Rankitiy then sheriff as aforesaid, 
^md keeper in chief of the gaol in said Danville^ one 
other certificate in writing, subscribed with their pro- 
per hands, in their capacities as aforesaid, in the foU 
lowing words, to wit : 



Childa 
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State of Vermont. 

"Caledonia County^ ss. 

To John Rankin J keeper in chief of the gaol in the 
Coutity of Caledonia^ Greeting : 

Whereas James Morse^ a prisoner in your cus- 
tody, on an execution of Zackariah Childs^ of, &c. 
(describing the suit, execution, 8cc. as in the certifi- 
cate to the prisoner,) has this day taken the oath 
prescribed in an act entided, an act relating to gaols 
and gaolers, &c. the said Zachariah having been duly 
notified did not attend ; and in our opinion the said 
James Morse ought to be discharged. 

Witness our hands at Danvillcy this 12th day of 
J^avember^ 1800. 

WiUiam Chamberlain^ Judge. 
Samuel Chamberlain^ Just. Pacis. 



' And said James was thereupon, by the order and 
decision of said Justices, discharged from his said 
imprisonment, and from said prison and liberties of 
the same, according to the form, force, and effect of 
the statute in that case made and provided, and did 
thereupon depart from said prison, and the liberties 
of the same, and go at large whither he would ; and 
the said James never escaped from said imprisonment, 
nor from the liberties of the said prison, before he 
was duly and legally liberated and discharged from 
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his said imprisonment as aforesaid ; which said dk« 
charge and departure from said prison^ is the same 
escape and going at large after bis said commitment 
and imprisonment set forth and complained of in the 
plaintiff's declaration. All which the defendants are 
ready to verify and prove in such manner as the 
Court shall order and appoint. Wherefore the de- 
fendants pray judgment of the Court here, whether 
the plaintiff from liaving and maintaining his said ac* 
tion against the defendants ought not to be barred, 
and they recover their costs* By their attorney, 

fTiUiam Mattocks* 



And the plaintiff to the defendants' plea in bar is 
manner and form above pleaded, replies and says, 
that he ought not to be barred, because, he says, that 
the said plea in bar, and the matters therein contain* 
ed, are insufficient in laiv to bar the plaintiff from 
having and maintaining his said action against then^ 
and this he b ready to verify, whereof he prays judg« 
ment. For his debt and costs and causes of demuirer, 
the plaintiff, according to the statute in such case 
made and provided, makes and sets down the follow- 
ing, to wit : . 

First. That the citation in the plea in bar men- 
tioned, is not to the creditor as is required by the- 
statute. 

Secondly. That no service of such citation has 
been made on the creditors. By his attorney, 

Jonathan H. Hubbordt* 



fciiii. ii 



* As this may be considered as a leading case, the pleadings 
are reported more at large than jtnight seem oth^nHse tieceSo 
sary • ••• »RefioTter» 
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To this replication the defendants demurred. cbtid* 



T. 

Morse Mid 



Hubbatd^ far the demurrant. The statute upon ^^v*^ 
which the plea in hw is said to be predicated in its 
^1 operation when correcdy pursued, deprives the credit 
tor of a common law right, and therefore ought to be 
strictly construed. If the defendants would shelter 
themselves under the statute process, they must show 
that it has been strictly pursued. 

We demur to their plea, 

First. Because the statute provides, that the cita« 
tion must in all cases be to the creditor, *^ and such 
Justices, or either of them to whom application shall 
be made, shall issue a citation to die creditor or ere- 
ditors in such execution, of such prisoner's desire of 
taking the privilege and benefit allowed by this act.'* 
Here the statute b express ; but the citation in the 
plea is to Jonathan fTare^ attorney for said Zachc'- 
riah Cfnkk* 

The citation being issued to the creditor, the sta* 
tiite then provides three several modes of serving 
such citation, the latter to be resorted to only in case 

the former cannot be efiected. 

> 

First. Upon the creditor personally, w upon lus 
4' executor or administrator ; and in case he or they do 
not live within this State, then^ 

Secondly. ^\ UponlCis or their agent or attorney^ 
who brought Jbrward the suit ; but in case diere be 
no such agent or attorney living within the State,'' 
then 

Thirdly. ^^ A true and attested coj^ of the cita- 
tation shall be left with the Clerk of the Court or 
Justice of the Peace by whom the execution wa^ 
signed." 



• 4 
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When a statute points to a second alternative, 
which is not to be resorted to unless the first cannot 
be had, it is necessary, in resorting to such alterna- 
tive, to set forth in the process that the first could 
not be effected, or else there is no foundation for the 
process upon the second. 

This citation does not set forth, that Zachariah 
Childly the creditor, lived without the State, but sim- 
ply summons Jonathan Ware to appear and show 
cause, &c, which, if the creditor Childs lived within 
this State, (which is a comprehensive term, and im- 
plies not only habitancy, but occasional residence,) 
would be manifestly bad ; and as the citation does 
not set forth that the creditor lived without the State, 
is certainly ill. 

Further. It is not" merely the attorney or agent of 
' the creditor which the citation must be served upon, 
but particularly " the attorney or agent who Brought 
forward the suit on which the judgment whereon the 
jierson stands committed was rendered." Here the 
citation goes simply to Jonathan Ware^ attorney to 
Zachariah Child$. 

Therefore we make our second exception to the 
process, that no service of such citation has been 
made on the creditor. The whole object of the cita- 
tion is to notify him, and this, the law says, in case 
^ he lives out of the State shall be done by serving tlie 
citation, not upon any person who may have a ge- 
neral power of attorney, or a letter of attorney to 
transact any particular piece of business, but on the 
paiticular agent or attorney who brought the suit. 
There is such apparent reason for this statute dis- 
tinction, thg^t we trust the Court will see that it is 
carried into effect. 
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We have an additional reason to offer, why the Chuds 
Court will be peculiarly careful to see that this sta- Morse and 
tute process is correct : because the errors of the ^^ ' \ 

Court who issue it cannot be rectified by any other j 

mode than by decision upon the pleadings to an ac- 
tion instituted by a creditor who has been injured by 
defective and illegal process, as no appeal lies from 
this Court of Gaol Delivery, nor are their proceed- 
ings subject to revision, or their decisions to reversal, 
by writ of error. 

Mattocksy for the defendant, arose to reply, but 
was interrupted by the Court. 

Curia. The citation appears to have been incor- 
rectly drafted, although the object of the statute has 
been obtained by the service of it. But the Court do 
not incline to hear further upon exceptions to the 
mesne process of what is commonly called the Court 
of Gaol Delivery. They wish to hear a question 
of greater magnitude argued, which may decide the 
sufficiency or insufficiency of the bar, over any de- 
fects in the primary process. 

It appears by the plea, that the defendant Morse, 
under the provisions of the statute relating to gaols 
and gaolers, has applied to a Justice of the Peace and 
a Judge of the County Court, for a citation to his cre- 
ditor, to show why he should not be admitted to the 
benefits of the act. That such proceedings were had 
\ by the Court. That on the 12th of November, 1800, 
[ they admitted the defendant Morse to the oath pre- 

scribed in the act, and gave their opinion that he 
ought to be discharged from his imprisonment, and 
on the same dav made and subscribed a certificate in 
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the statute form, and delivered It to the prisons, and 
also another certificate, which they delivered to the 
sheriff as keeper in chief of the prison, in both which, 
in the words of the statute, they declared, that in their 
opinion the prisoner Morse ought to be discharged. 

The question is, what is the legal' operation and 
effect of these certificates ? 

The condition of the bond declared upon is in 
substance that the prisoner should remain within the 
liberties of the prison until legally discharged. The 
bond is prosecuted by the assignee of the sheriff, and 
the plaintiff stands in his shoes. If the mesne process 
is defective, will these certificates operate a legal dis- 
charge of the prisoner ? 

It appears, tliat the Legislature, in pursuance of 
the spirit of the constitution, have provided, that a 
poor citizen, imprisoned for debt on contract, shall 
not be deprived of his personal liberty upon proof of 
his poverty before a proper Court. A Court has been 
constituted for this purpose, from whose decision 
tliere is no appeal, and no writ of error lies. But the 
act gives them plenary power to correct defects in 
tlieir process, and to tax costs against the applicant. 
The Court may likewise examine the prisoner upon 
a voire dire^ may hear evidence to controvert his tcs^ 
timony, and may adjourn from time to time, until 
they obtain all the evidence of which the subject is 
capable. If in their opinion he ought not to be ad- 
mitted to the oath, he must remain in prison ; and if 
he make a second application, it must be to the same 
magistrates if in ofiice ; but if the Court are of opi- 
nion that he ought to be admitted to the oath, it is 
then administered, and the Judge and Justice make 
out two certificates under theu: official signatures^ 



f-ii 



SEPTEMBER TERM, 1802« 233 

€>ne to he delivered to the prisoner, and the other to the chiids 
keeper of the gaol, certifying that such oath has been Morse and 
administered, and that in their opinion the prisoner ^^ ^" ^* 
ought to be discharged. The prisoner, after paying 
certain charges, in the words of the statute, shall 
thereupon be discharged, and his body be thereafter 
exempted from execution for the same debt. 

In what situation do these proceedings place the 
sherifiF or the bail ? In case the debtor is a close pri- 
soner, and the certificate is delivered to the sheriff, 
and doubts should arise as to the correctness of the 
mesne process, is the sheriff to be subjected to this 
dilemma, either to liberate his prisoner, and risk an 
action for an escape, founded on the supposed irregu- 
larity of the mesne process ; or shall he, by closing 
his prison.bars on the debtor, expose himself to an 
action for false imprisonment ? or shall this certificate 
be a sufficient justification to the sheriff^ however ir- 
regularly obtained ? 

Will the case materially differ, if the debtor be ad- 
mitted to the liberties of the prison ? In such case^ 
what will be the effect and operation as to the sheriff 
and the bail ? for the sheriff is here interested. Al- 
though the action is brought by his assignee, it may 
be but a preparatory step to an action against him for 
an escape; for should the bail fail to respond the debt, 
an action lies directly against the sheriff, and he would 
be driven to the very defence made in the plea in bar ; 
and in such defence the effect and operation of the 
certificate would present itself in the same point of 
view as it respected the sheriff, as if the debtor had 
been his close prisoner. 

In an action against the bail, the same defence b 
made, and the pleadings will turn upon the legal ef-* ^ 

- Vol. a 30 
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Chiidi feet of the certificates, abstracted from any defi^ts ia 
MoTM and the mesne process before the Court of Gaol De« 
livery. 

Upon the point of the legal effect and operation t^ 
these certificates, it appears to the Court, that as the 
statute does not go to defeat the debt, but merdy to 
dischai^e the imprisoned debtor, and to exempt his 
body from a subsequent commitment upon the same 
demand, as the Legislature have constituted a Court 
of original and exclusive jurisdiction, to issue mesne 
process to decide upon the regularity of such pro- 
cess, and have finally rested the discharge of the pri- 
soner solely upon theii opinion after hearing, that aU 
defects in such process can only be taken advantage 
of before them. That when the Justice and Judge 
make out the statute certificates, an exhibition of 
them to the sheriff, or even of that peculiarly ad- 
dressed to him as keeper in chief of the gaol, is a 
sufficient warrant for him to liberate the prisoner if 
closely confined, and a sufficient justification against 
any escape, if the prisoner be admitted to the liber- 
ties. That the certificate alone, without setting 
forth circumstantially the mesne process, is a suffi- 
cient bar to an action of debt on the prison-bond^ 
when brought against the bail. 

These are the present impressions of the Court. 
They are, however, inclined to hear argument. 

Upon these observations being made by the Coiut, 
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the counsel for the plaintiff declined further argu- ;■ w ^ 
ment, jand judgment was entered for the defendant. -ff 

J. H. Hubbard and Jonathan Ware^ for the {JaintifiT. 
fFilUam Mattocksy for defendants* 
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Dxiaius JAcquss, Appellee, 

against 

Joseph Griswold, AppellanU 

. TROVER for a horse and sleigh, a quantity of ^^J^^^^^^^^ 

shippinfit fiurs, and forty pounds of snuff* of a port in this 

Plea, general issue, Tnal by Jury. bHged to exhi- 

The defendant conceded the taking of the property, aL^'lnc^^ 

but justified in that he, as deputy of David BusseOi jlj^^^jf^ 

Esquire, collector of the port of AlburR^^ seized * breach ofu» 

\ " revenue Uwt, 

_ but his deputy 

must show bis 

* Misspelled Allburoh, in the acts of the United States, ^^^ ' 
See Surveyor-Genend WMtetQv^a several maps,| 
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jacqneg it for a breach of the revenue laws of the United 

Griswoid. .' States. 
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Curia. As the taking of the property is conceded 
by the defendant, let him proceed to show that he 
took it lawfully. 

The defendant's counsel now read the several acts 
Laws of the of the United Utates, ** an act making further provi- ^ 
p^'247. ''''^ ^' sion for the payment of the debts of the United jf 
lb. p. 163. States,'' passed Jugust 10, 1790, and the " act to pro-. 

vide more effectually for the collection of the duties 
imposed l^y law on goods, wares, and- merchandise, 
imported into the United States,'' Sec, passed August ' 
lb. p. 29r. 4, 1790, and the " act giving effect to the laws of the ^ 

United States, within the State of Vermont'' passed ▼ 
March 2d, 1791, by which the above act, though 
passed anterior to the admission of the State to the 
federal compaqt, are made to have force and effect 
within it. 

The plaintiff_'s counsel now insisted, that the com- wm 
mission of David jRussellj as collector, ought to be /■ ^ 
' shown. 1^ 

f 

. Sed per Curiam. The collector, a public officer 
.of the United States, appointed by the Senate, is to 
be knQwn as such within this State, without the ex- 
hibition of his commission : but the commissions df 
the deputies of such an officer being issued on his 
own private appointment, and not by this bigh and 
public authority, must Be shown. 
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The defendant now showed a commission, signed Jacques 
and sealed bj David Musseil, collector of the port of cnswoid. 
Alburg, on Lake Champlain^ appointing the defendant — — — 
his deputy, dated December 15, 1798. 

Plaintiff's counsel. We object to the reading of 
this commission to the Jury. We consider it as void, 
not having been regularly issued. Tlie seventh sec- 
tion of the act of the United States \o provide more 
effectually for the collection of the duties imposed by 
law on goods, •&c. enacts, ** that every collector, na- Ltws of tlie 
v.al officer, and surveyor, in cases of occasional and p. isr. 
necessary absence, or of sickness, and not otherwise^ 
may respectively exercise and perform their several 
powers, functions, and duties, by deputy duly con- 
stituted under their hands and seaJs respectively, for 
whom, in the execution of the trust, they shall re- 
spectively be answerable." Here the commission 
does not set forth the existence of any of these for- 
tuitous events on the happening of which the col- 
. lector was empowered to appoint a deputy. 

Sed per Curiam. The act of the United States 
does not restrfcl the collector in the appointment of a 
deputy to such fortuitous periods, when he, as prin- 
cipal, may be occasionally and necessarily absent or 
sick, but he may appoint a deputy at any time, *' and 
exercise and perform his powers, functions, and du- 
ties, by such deputy, when occasionally and necessa- 
', rily absent or sick." 

The north line of this State presents a land bound* 

ary of nearly ninety miles to a foreign dominion. 

The residence of the collector is established by law 

* at Alburgy on Lake Champhin, at the western extre- 
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Jacques mity of this line. The 70tli section of the act of the jlk 
Griswoid. United States already read, subjects all dutiable "jp 
" goods to forfeiture brought into the United State^^- 

in contravention of the act, by land carriage. It would : 
be absurd so to construe the seventh section, as that j, 
a succession of commissions must issue to a deputy, '' 
and be applied to the various and unforeseen violiK \ 
tions of the revenue act, which may happen on tlu& i 
extended frontier, t 

Let the commission be read* 

Marshy for the plaintiff, moved to introduce tes^^ 
timony viva voce^ to prove what A* JS.^ a witn< 
before the County Court, but now absent, had sworn 
on the trial below. 




Sed per Curiam. Such testimony is inadmis^ble, . 



Verdict, not guilty. 



t 



Levi House and Amos Marshy for plaintiff. 

TVilliam C. Harrington and Thaddeus Rice^ for de*^ ^ 



fendaiit. 
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James Hawley, Appellee, 

against iT 

Joseph Beeman, Junior, Appellant. 

jn an action up. THE plaintiff declared in case upon a promissQryjIjtjQ 
note, the cie- notc, dated at Salem^ 7th July^ 1797, by which de« '4f 
the plea of now fcudaut, for valuc received, promised to pay himf^ 

assumptitf may r^ 1^* 

show that the consideration of the note was a quit-claim deed, executed hf ihfi putDtifiT 
to the defendant for certain lands which the pUuntiff induced l^ to pQltiuuieyli^r filiMla<^\ 
Icntiv pretending that Ue had a title to them, W 

3 . . * 
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466 dols. 50 cts. in eighteen months after date, with 
interest from the date. 

Plea, non assumpsit^ and issue to the countr}'. 

The defendant conceded the signing and delivery 
of the note, but relied in his defence, that on the day 
of the date of the note, the plaintiff made and exe* 
cuted to him a quit-claim deed of certain lands in 
Fairfield. That the note contained the consideration 
of the deed. That at the time of executing the deed 
and making the note, the plaintiff well knew that he 
had no claim to the lands, of which the defendant 
was ignorant, but pretended a title, to practise a fraud 
on the defendant bv which he obtained the note; that 
the defendant acquired or perfected no title to the 
lands, and the consideration of the note has therefore 
failed. 

Upon investigation the following facts appeared : 

That Hawley^ senior, father to the plaintiff, some 
years before the making of the note, claimed these 
lands in Fairfield. That he sent his son the plaintifl^ 
,in the year 1792, into that town, with a general letter 
of attorney, as his agent, to vend the lands. That on 
the 17th oiJubj, 1793, the plaintiff convey ed by deed 
of that date, a small part of the lands to one Morrely 
to^jwhich deed the defendant was a witness. That on 
the 13th of February^ 1795, Ilctivley, senior, con- 
veyed all his lands in Fairfield to Andrew Bradley j 
Esquire, and gave notice of the conveyance by letter 
to his son of that date, which was forwarded to him 
by Bradley. 

That the plaintiff, after this, repeatedly affirmed to 
the defendant and others, that he had a good title to 
the lands 'by deed of gift from his father* That the 
defendant- executed the note declared upon for the 
same sum as in the consideration of the deed, which 
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was produced, and appeared to be of even date with 
and subscribed by the same witnesses who attested 
the execution of the deed. That upon the defend- 
ant's representing to the plaintiff the failure of the ti- 
tle, and requesting him to redeliver his promissory 
note, the plaintiff addressed several letters to him of 
the following dates : 1st August, 1798> 3d October 
same year, and 4th of February, 1801 ; and in the 
former letters affirmed that heTield a good title to all 
.the lands by deed of gift from his father, and in the 
latter that he held only part of the lands by such 
deed. 

The question now is, whether these facts can go 
in evidence to the Jury under the general issue, 
without notice. 




4 



For the defendant it was insisted. 

That in general whatever defeats the promise is 
good evidence on non assumpsit. 2 Stra. 733. 

That therefore infancy may be given in evidence 
under the general issue. 2 Lev. 144. 

So, under the general issue, a usurious contract 
may be given in evidence. The reason is given in 
the case of Lord Bernard v. SauU, 2Stra. 198. 
" for the statute having declared all such contracts 
as absolutely void, there can be no assumpsit.^* 
Vermofit sut. That our statute regulating the conveyances of 
wV 194,^195' ^^^ estate, and for the prevention of frauds therein, 

has enacted, that all fraudulent and deceitful deeds, 
and alienation of any lands, tenements^ and heredita- 
ments, shall be utterly void. 

For the plaintiff it was urged, 
That the failure of the* consideration of the deed 
was a collateral matter, and ought to have been plead-' 
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«d, and cannot be compared with in&ncy or usury^ Hawiey 
'which go to the gist of the action. Beeman. 

That the mere naked quit-claim deed is not com- — — — 
prehended in the statute read> as it does not convey 
title, but only relinquishes a supposed possible rights 
That a person holding a choate tide in fee may yet 
know that there are some existing claims, however 
baseless. That to avoid possible litigation, he may 
prudently endeavour to quiet such claims, and may 
procure real enjoyment by the purchase of an ima- 
ginary right. He who relinquishes may not consider 
his claim as valid. It may possibly be so, or it may 
be doubtful, or totally unsubstantial in his opinion ; 
but such as it is he is willing to part with it upon a 
consideration agreed upon, which might be measured 
by the knowledge, the opinion, or the apprehensions, 
of either or both of the contracting parties. This un- 
certain right the claimant relinquishes by his quit- 
claim deed, and the purchaser is willing to take it 
without any covenant, to refund if the right should 
prove of no avail. Here is no fraud* Neither would 
it give a tincture of fraud to the transaction, that he 
who relinquished the right magnified its sufficiency 
in maturing the contract. 

That the statute read does not comprehend a deed 
like the present, even if it is considered as fraudu- 
lent. The words of the statute are, *' that all fraudu- 
lent and deceitful deeds, conveyances, and aliena- 
tions of any lands, tenements and hereditaments, pro- 
cured, made, or su&red, with intent to avoid, any 
right, debt, or duty, of any person or persons, shall, 
as against such person or persons^ whose right y debt, 
or duttfy is so intended to be avoided^ his, her, or their 
heirs or assigns, be utterly void, any fal>p pretensions! 

Vol. II. 31 
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Hawiey or feigned considerations to the contrary notwith** 
Bcemtn. Standing, '' 
■'~— ^'—^ The fraudulent deeds here contemplated are such 

as are made to defeat the rights of third persons, and 
are declared void as against them only. That if this 
quit- claim deed should be relied upon to interrupt 
the title of Andrew Bradley^ it would be void as 
against him, but not as between the plaintiff and de- 
fendant. 

Sed per Curiam. The evidence must be admit- 
ted. The subscribing a promissory note is prima 
fade evidence of a consideration ; but every thing 
which goes to prove tliere was no consideration is 
good showing to the Jury, under the plea of non as- 
sumpsit. The distinction between what may be shown 
under the general issue, and what ought to be plead- 
ed in actions of this nature, seems to be, that that 
which shows there was no consideration, as infancy 
or usury, which render the contract void, may be 
shown under the general issue ; but that which ac- 
knowledges the consideration, but avoids it by new 
matter which did not accompany the contract, as ac- 
cord and satisfiiction, tender, &c. must be pleaded, 
or, what is tantamount by our practice, shown under 
a notice. 

If the Jury shall consider, that the defendant took 
this quit-claim deed merely to perfect a tide, and wdl 
understanding, from the plaintiflf's representations, 
the nature of his claim to the lands in Fairfield^ then 
the conideration of the note declftred upon is good, 
and they will return a verdict for the plaintiff for the 
sum in thtt note, and interest. But if they consider 
that there has been a fraud practised upon the dc- 
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fendaiit by the plaintiiF in obtaining this note as the H^wiey 
consideration for the deed, they will find for the de- Beeman. 
fendant. There can be no doubt, if the facts shown — — — 
in evidence are not controverted, the defendant may 
obtain relief in the Court of Chancery. But where 
a fraud has been practised and fully proved, this 
Court will be ever ready to render justice in favour 
of the party injured, without turning him over to the 
more tedious process of Chancer}\ 

Verdict for defendant, with costs. 

^ frUliam C. Harrington^ for plaintiff. , 
Joms Smith f for defendant. 



Isaac Sabin, Appellee, 

against 

Leister Grosvner, Appellant. 

THE plaintiff declared in genpral assumpsit^ in 
several counts. 

First. For that the defendant being indebted to 
him in 250 dollars, at Fairfax, 24th July^ A. D. 
1797, for work and labour done by himself, servants, 
and horses, assumed, Sec. 

Secondly. Quantum meruit^ for personal services. 

Thirdly. Quantum valebat, for materials for build- 
ing. 

Fourthly. Money laid out and expended. Alter et 
idem^ as to sum, time, and place. * 

Plea, *non assumpsit y and issue to the Jury. 



244 FRANKLIN COUNTY, 

s«bin The plaintiff stated in his specification, that in die 

GrosiJtwr. year 1794, he and the defendant agreed to erect a 
■ saw-mill at equal proportion of expense, and be held 

between them in common. Tliat they both assisted 
in building the mill, but before it was half finished a 
difficulty arose as to the proportion each had ad- 
vanced towards the building, which they agreed to 
snbmit to arbitrators, who, on the 17th of January^ 
1795, awarded in writings that the plaintiff had done 
more than his proportion of the work, to the amount 
of 200 dollars, and that he should hold the entire 
possession of the mill when finished, until he was re« 
munerated in this sum from the profits. That on die 
next day the plaintiff observed to the defendant,' tliat 
there was a mistake in the award ; that by it he was 
to have possession of the mill only until he should 
receive payment for the 200 dollars already expend- 
ed ; but tliat he understood by the arbitrators, tliat it 
was their design to award him possession until he 
should receive satisfaction for any future expendi* 
tures upon the mill which he sliould be obliged to 
advance in finishing it, owing to the possible neglects 
of the defendant. Th^ defendant replied, this is 
right ; and upon the plaintiff 's proposing to submit 
the matter again to the same arbitrators, the defend* 
ant said, ** There is no occasion. / here promise 
yous that if you do more than your half in finishing 
the milly I will allow you to have possession of it until 
you can pay yourself out of the profitsJ^ Tlic de- 
fendant, after this, did nothing towards finishing the 
mill, but in a few days, to wit, on the 24th of the 
same January^ conveyed his moiety to one Hastings^ 
who, on the 2d day of the next February^ sold it to 
the plaintiff, who soon after finished the mill, and 
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now brings this suit for moneys advanced, materials, s»bin 
labours, &c. more than his proportion in finishing Grosser. 



the mill. 



JTarrington, for the defendant. This is a special 
agreement, and ought to have been specially declared 
upon. It cannot be given in evidence under either 
of the special counts in the declaration. 

It is laid down in Espinasse's Digest, that it was g^ ^,. ^ 
formerly held, that where there had been a special i P^i**^ 
agreement, plaintiff ought to declare on it ; for he 
should not be allowed to give it in evidence on a 
general indebitattis assumpsit: and there is nothing 
appears why it is not the practice now, excepting a 
marginal querj' by the learned author. Certainly the 
case of Knight v. Cox, decided by Pemberton, Chief 
Justice, is in support of the practice, and the same 
case is cited in Buller's Msi Pnus, as illustrative of vide m ; 
It. Certamly this ancient rule of law will be highly ***- P- ^^' 
beneficial in modem practice, and there cannot be 
a stronger case than the present to show it. 

The plaintiff has declared in several general counts 
of implied assumpsit, and offers by his specificaUon 
to show in evidence, that he and the defendant con 
tracted to build a mill, which was to be common 
property, and to be erected at equal expense ; tliat he 
had advanced 200 dollars in labour, &c. before the 
structure was half completed ; that a dispute arose 
which xvas left to arbitrators, who awarded that sum 
to him for surplus expenditure, and by a mistake in 
the written award gave him entire possession of the 
mUl until he should remunerate himself in this sum 
from the profits of it, when the intention of the arbi- 
trators was to give him possession of the mill untU 
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Sabin by this parol demurrer to the evidence proferted 

t Grosvner. by It. 
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Curia. As the Court are at present impressed, the 
special promise set forth in the specification cannot 
go to the Jury in support of either of the counts in 
the declaration; but we are willing to hear argu- 
ments for the plaintiff instanter^ or let a verdict be 
taken for the defendant, subject to the opinion of the 
Court upon the rejection of the evidence ; or, as the 
cause is open to review, upon the review the subject 
may be more deliberately argued and considered 
than this late hour of the term will admit. However, 
the plaintiff has his election. 

The plaintiff suffered a verdict to be returned 
against him, and the cause was not reviewed. 

Levi House and Amos Marshy for plaintiff. 
William C. Harrington and Thaddeus Rice^ for 
defendant. 



Silas Hathaway, Ap[)ellec, 

against 
Nathan Smith, Appellant. 

A servant is TRESPASS against a hired servant for abusine 

not accounta- " *> 

ble for an inju- a liorse. 

master's beast Plea, not guilty. Trial per pais. 

iSdXp^ if he It appeared in evidence, That the defendant had 

jLrfoSiS»ny '^""^^ himself to the plaintiff to work as a labourer 

of the duties 

for which he was hired, and tlie animal is commonly used in such services, and the ser- 
vant has exercised all the discretion in its use which common prudence requires* al- 
thoug^h he can show no especial order by the master to use the particular animal on 
such occasion. 
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Vipon hb fann. That on the 20th of November^ mthaway 
IfiOO, the plaintiff sent the defendant to a smith's smith. 
"shop to bring home an ox-yoke. That the defendant — — — — 
rode the mare^ and in going upon this errand she 
fell, which occasioned the loss of her foaL 

In cliarge to the Jury, the Court laid it down as 
law, that a servant is not a:ccountable for an injury 
done to his master's beast through his mishap, if he 
is engaged in performing any of the duties fc»* which 
he was hired, and the animal is commonly used in 
such ^rvices, and the servant has exercised all the 
discretion in its use which common prudence re- 
quires» although he can show no especial order by 
the master to use the particular animal on suchoc* 
casion* 

Verdict for defendant. 

William C. Harrington and Thaddeus Kice^ iot de** 
lendant. 

Levi House and Eleazer Keysj for plaintiff. 



SxAxk against S. L. 

INFORMATION by the State Attorney, for that a periin mty 
Ae defetidant, on the 22d oi April, 1802, vi et nrmis ansJcr to an 
stole, took, and carried away from the dwelling-house ^^^^(^^^^ 
of Alfred Williams, in St. Albans^ 106 muskrat skins, >«» v»^ 

^ . knowing them 

of the value of 40 dollars, and 6 racoon skins, of the to hare been 

value of 9 dollars, the proper goods and ^ chattels /o warn ^raw/i, 

of the said PTHliams, contra formam statuti. JSSti h^ 

Second count. That on the same day he received "?^ ^** *^^ 

n g ¥lCtca, 

the same property from one John Burbank^ knowing 
Vol. II. 3^ 
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State the ^ame to have been stolen, agdnst the form, force,- 
s. L. and effect of the statute in such case made and pro* 
" Vided. 

The defendant pleaded not guilty^ and put hinisdf 
on the country for trial. 

The State Attorney, after full proof of the loss of 
the property by fFiUlams^ offered to go into evidenoe 
in support of the second count. 

Marshy for the defendant, objected, and insi^ed^ 
that the defendant could not be convicted on the 
count for receiving stolen goods, until after the con- 
viction of Burbank^ the principal ; and therefiire all 
evidence in support of this count was impertinent. 

The point was argued by House for the State, and 
by Marsh for the defendant. 

After a recess, the Court delivered their opinion* 
This point, though formerly much altercated in 
England^ seems now to be setded by the decisions 
under a succession of statutes, a recurrence to which 
, is important, as well to show upon what principles 
and how the point has been decided in the parent 
country, as to show why our own statute, upon which 
the information is founded, cannot be affected by the. 
EngUsh statutes or decisions. 

At common law, the receivers of stolen goods, 
knowing them to have been stolen, were not consi- 
dered as accessaries ; to constitute them such it was 
necessary that they should have actually concealed 
the felon, or for a reward favoured his escape^ 
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But by the statute of the Sd of WilUam Esf Mary^ sumi 
cap. 9. sec. 4. ''If any person or persons shall buy or s. L 
receive any goods or chattel3 that shall be feloniously — — — 
- taken or stolen from any other person, knowing the 
same to be stolen, he or they shall be taken and 
deemed an accessary or accessaries to such felony 
after the &ct, and shall incur the same punishment as 
an accessary, &c. after the felony committed." 

Here the receiver of stolen goods, knowing them 
to be stolen, is made an accessary y and the oflfence 
considered a felony. 

In the judicial decisions under this statute, the re- 
ceiver could not be punished until the conviction of 
the principal. On this account the receiver, who 
was frequently the patron and employer of the thief, 
escaped with impunity, so long as he could keep the 
principal from trial. To remedy this, the statute of 
1 Anne^ st. 2. c. 9. s. 2. passed eleven years after, 
enacted, '' that it shall and may be lawful to prosecute 
and punish every such person or persons, buying or 
receiving any stolen goods, knowing the same to 
be stolen, as for a misdemeanor^ to be punished 
by fine and imprisonment, though the principal 
felon be not before convicted of the said felony, 
which shall exempt the offender from being punished 
as an accessary, if the principal shall be afterwards 
convicted." 

Another statute, passed in the 5th of the same 
reign, in the 5th section, enacts, " that if any person 
or persons shall receive or buy any goods or chattels 
that shall h^ feloniously taken or stolen from any other 
person, knowing the same to be stolen, or shall re- 
ceive, harbour, or conceal any burglars, felons, or 
thieves, knowing them to be so, he or they shall be 
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V. 

S. L. 



State taken as accessary or accessaries to the ^d felony or 
JelonieSj and being legally convicted by the testimonj 
^' of one or more credible witnesses, shall suffer death 
as a felon convict." 

Subsequent immediately to this, it is provided^ 
^ that if any such principal felon cannot be taken so 
as to be prosecuted and convicted for any such of- 
fence, yet nevertheless it shall and may be lawful to 
prosecute and punish every such person and persons 
buying or receiving any goods stolen by any such 
principal ijelon, knowing the same to be stolen, as (ot 
a misdemeanor to be punished by fine and imprison- 
xnent, or other such corporal punishment as the Court 
shall think fit, although the principal felon be not be- 
fore convicted of the said felony ; which shall exempt 
the offender from being punished as accessary, if such 
principal felon shall be afterwards taken and con- 
victed." 5. Anne y c. Si. s. 5. and 6. 

In the construction and application of these sta« 
tutes to existing cases, new impediments appeared 
in the prosecution of receivers of stolen goods. 

In the first place it was observed, that the statute 
of JVilliam y Mary had made the offence a felony^ 
whilst the statute of I Anne had considered it as a 
misdemeanor, and punished it as such by fine and 
imprisonment, and exempted the offender in case the 
principal felon should afterwards be convicted ; and 
the statute of the 5th of Anne still considered tlie of- 
fence as a misdemeanor, but punished it corporally, 
and contemplated cases where the principal cannot 
be taken. 

That if the prosecution was brought on the statute 
of William Est* Mary^ the receiver could not be tried 
befqre conviction of tlie principal. 
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If on the 1 St of Arine^ the offender could only be state 
punished by fine and imprisonment. s. l. 



If on the 5th of Anne^ it must be in cases only • 

where the principal could not be taken. This ex- 
pression implied, that there must be an endeavour 
to take, and therefore there must be some attempt, 
or at least some diligence used to apprehend the 
principal on the part of the prosecutor, before the 
receiver could be brought to trial ; and it was insisted, 
that it should be averred in the indictment against 
the receiver, that the principal could not be taken. 
In the case of The Kinsc v. Pollard &? Taylor, this lA. Saym. vol 

1 ** -4. J 2. p. 1370. 

latter pomt was made. ^ 

The defendants were severally indicted for re- 
ceiving goods stolen by one Foster ^ knowing them 
to be stolen, as for a misdemeanor, upon the 5th of 
Anne. The defendants were found guilty, and mo- 
tion in arrest ; for that by the statute of fFilliam &? 
Mary this ofence was made felony, but by a subse- 
quent statute, 5th of Anne^ the receiver may be tried 
for a misdemeanor, if the principal cannot be taken j 
but if he could be taken, the receiver could not be 
prosecuted for a misdemeanor, and therefore it is ne- 
cessar}', in such an indictment as this, to aver^hat 
the principal felon could not be taken. But the 
Judges held, upon consideration of the statutes, that 
the prosecutor had his election to prosecute either 
for felony or misdemeanor, and though there had 
been several indictments for such offences, yet none 
have had any such averment as is insisted on to be 
necessary by the counsel for the defendant, and judg- 
ment was given for the prosecutor ; but this deci- 
sion, as to the election of the prosecutor, was after- 
wards doubted* 
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state AnoUicr difficulty arose, in that the statute of 

s. L. JVilliam Es? Mary^ and the several statutes of AtmCj 
"*~"'"'"' liad not distinguished between grand and petit lar- 
ceny. 

The statute of William &f Mary had considered 
/ the offence of receiving stolen goods, knowing them 

to have been stolen, as a felony, and the offender as 
an accessar)'^ ; but if the principal thief had only com* 
mitled petit larceny, this offence was not a felony, 
and in such case there could be no accessaries after 
the fact, whilst the several statutes of Arme had not 
made this distinction in case of those receivers who 
might be exempted from punishment as accessaryi 
if the principal felon should afterwards be con- 
victed. 

To remedy these difficulties, in the reign of his 
present majesty of England^ die parliament once 
more legislated upon this subject ; and by the stat. 
22 Geo. III. c. 58. it is enacted, '* that in all cases 
whatsoever, where any goods or chattels (except 
lead, iron, copper, brass, bell-metal, and solder, the 
receiving of which had been provided for by 29 Geo. 
II.) sliall have been feloniously taken or stolen, whe« 
ther the offence of tlie principal shall amount to grand 
larceny, or some greater offence, or to petit larceny 
only, (except where the person or persons actually 
committing the felony shall have been already con* 
victed of grand larceny, or of some greater offence,) 
every person who shall buy or receive any such goods 
or chattels, knowing the same to have been so taken 
or stolen, shall be deemed guilty of and may be pro- 
secuted for a misdemeanor, and shall be punished by 
fine, imprisonment, or whipping, as the Court of 
Quarter Sessions, who are hereby empowered to try 
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such offender, or as any other Court before whoni state 
he, &c. shall be tried, shall think fit, although the s/l. 
principal felon or felons be not before convicted of ' 

the said felony, and whether he, she, or they is or are 
amenable to justice or not ; and in cases where the 
felony actually committed shall amount to grand lar-^ 
ccny, or to some greater offence, and when the per- 
son or persons actually committing such felony shall 
not be before convicted, such offender or offenders 
shall be exempted from being punished as accessary 
or accessaries, if such principal felon or felons shall 
be afterwards convicted**' 

The law may therefore be considered as now set- 
tied in England^ 

First. That a receiver of goods or chattels, know- 
ing them to have been stolen, may be convicted, 
although the principal be not convicted, whether he 
be amenable to justice or not, and this in case of 
grand or petit larceny. 

Secondly. That when the offence in the principal 
amounts to grand larceny, and when the principal 
shall not be before convicted, the receiver shall be 
exempt from punishment as accessary, if the princi* 
pal be afterwards convicted. 

Thirdly. That when the offence in the principal 
amounts to petit larceny only, the receiver may be 
tried, convicted, and punished corporally for a mis- 
demeanor before the conviction of the principal, whe- 
ther the principal be amenable to justice or not ; but 
he shall not be exempted from trial and punishment, 
if the principal shall be convicted. 

The Legislature of this State, appearing to have 
been well aware of the various and complicated em- 
barrassments which impeded the British Parliament 
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State . in maturing and perfecting this part of their criminal 

s\. code, have so worded the statute upon which the se- 

— — — — cond count in the information is founded, that our 

Courts of Justice can have none of those difficulties 
to encounter which so long exercised the ingenuitj 
of counsel, and displayed the wisdom of EngkJi 
Judges. 
Vemuiu Stat The Statute reads, ^ that if any person shall buy 
c!*33. ». 5. or receive any goods, chattels, or other hings taken 

or stolen from any other person, knowing the same 
to be stolen, or shall receive or harbour any tluef or 
thieves, knowing him, her, or them to be such, the 
person so offending, on conviction thereof, shall be 
liable to the same punishment as is prescribed in the 
preceding section.'* 

In the first place it is to be observed, that here is 
no distinction between fraud and petit larceny ; and 
none should be made, because our law does not ac<* 
knowledge the English technical distinction between 
them, leaving the punishment of theft to be increased 
or ameliorated by the magistrates to a certain amount^ 

■ 

on conviction, as the greater or less aggravation of 
the offence may require. 

Secoiully. Our statute does not secure to the re* 
ceiver of stolen goods any exemption from puni^^ 
ment on conviction of the principal. 

Thirdly. The Legislature, to avoid the difficulties 
which occurred in the construction and application 
of the English statutes, have omitted the term feh- 
niously. In a strict and technical sense, iheft is not 
with us a felony. 

Fourthly* Upon the same principle they have 
omitted the term accessary^ though, in other respects, 
our statute is transcribed from the 5th oiJrme. 
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Fifthly* And also, the distinction betwixt the sute 
offence, considered as a felony or a misdemeanor. $7L 

And sixthly. Our statute does not even indirectly • ^ 

contemplate the conviction of the principal as having 
any effect upon the case of the receiver, as the En- 
glish statutes do. 

The Court consider the statute under cpnsidera- 
lion as made in aid of the moral law ; that it well de- 
fines an offence, which certainly may exist, and may 
be prosecuted and proved without the conviction of 
the principal. 

In support of the second count in the information, 
it iis incumbent on the public prosecutor to show, 

First That a theft has been committed by some 
person. 

Secondly. That the defendant knew of the theft. 

Thirdly. That the defendant corruptly received 
the goods stolen. And, 

Fourthly, which is the all-essential point, and mig^t 
seem to include all the others. That he received the 
goods, knowing them to have been stolen. On 
showing thb he will bring die defendant within the 
purview of the statute. 

The Court have been more particular on t]|is sub- , 
ject than might otherwise seem necessary, were it not 
that it is the first time this point in defence has been 
submitted to them. 

It is for the Legislature to make laws, and this 
Court to construe them. If we construe them in- 
correcdy, they can correct our decisions by future 
^atutes. But when a statute o&nce is not merely 
malum prohibitum^ but is against the common prin- 
ciples of morality, and die general sense of the com- 
munity, the Court will ever give effect to such gta- 

VoL. II. S3 
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state lute, and not Qnnecessarily create embarrassments ia 
s. L. the administration of the laws, which may constantly 
' require legklative aid to remove ; for whoever ob- 

serves the history of jurisprudence, will perceive, 
that such has been too often the case, to the obstruc- 
tion of the due dispensation of justice. 

If, however, a convictimi should follow this inter- 
locutory opinion, the prisoner may move in arrest of 
judgment for the improper admission of evidence in 
support of the second count in the information, and 
the Court will, on further argument, yield all that at- 
tention to the cause which the importance of the 
subject, especially as relative to him, may require. 
Let the evidence be admitted. 

The State Attorney failing to make out the scienter 
in the defendant, the Jury returned a verdict of not 
guilty. 

Levi Hotise^ for the State. 
Ames Marshy or defendant. 



Swan, Treasurer of the State, 

against 
John Colfax etal. 



m Ml tction at THE plaintiff brought his action upon a promis- 
sute Treasur- sory uotc made to him in his oflSicial capacity, and 

er, the State • , . , . 

Attorney can- had judgment. 

not tax costs 
for the plain- 

tifl'i traycL . The State Attorney moved to tax costs for the 
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travel of the plaintiff from Woodstock^ the place of Swui 
his residence. Coif« et aL 



Sed per Curiam. It has never been the practice 
to tax costs for the travel of the State Treasurer. 

Levi House^ for plaintiff. 
Bates Turner, for defendant. 
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CHITTENDEN COUNTY, JANUARY TERM, 

A. D. 1803. 



JOJSrjtTHjiJ\r ROBIJ\rSOJsr, CHef Judge. 
ROY ALL TYLER, ? . . ^ ^ 

STEPH£J\r JACOB, \ AssiBtant Judget, 



Felix Auger, in the right of Esther, his wife, 

Appellant, 

against 

Willis Taylor and Joseph Bradley, Admi- 

nistrators on the Estate of Caleb Taylor, 

Appellees. 

luS^ S APPEAL from a decree of the Judge of Probate 

"STo^f'iJS °^ ^f"^*^^ District, directing the division of per- 

leaving^ Burvi- sonal estate. 

ving brethren 

and sisters, his 

or her personal esUte must be distributed by the administrators und^r il At^^r^ «#• ♦k^ 

Probate, so that the brothers shall have eq^ portions, 3 the ^stei.^nf,^5.^ 

but that each male portion shall be doMe tlTaSI!?^^^ ^^"^ 
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State of Vermont. Auger 

Chittenden District ^ ss. Be it remembered, that Taylor and 
at a Probate Court, begun and holdeii at fFiUiston, ^^^^"^y- 
on the seventh day of AprUj in the year of our Lord 
1801, and continued from day to day by adjourn- 
ments until the 1 1th day of said Aprils by the ho- 
nourable Solomon Miller^ Esquire, Judge of said 
. Court, the following sentence, order, or decree, was 
made, to wit : 

State of Vermont. 

Chittenden District^ ss. The honourable Sohmon 
Miller^ Judge of the Probate of Wills, &c. within 
and for said District, 

To fVillis Taylor and Joseph Bradley ^ administra- 
.tors on the estate of Caleb Taylor ^ late of FFilliston^ 
in said District, deceased, intestate. 

Whereas it hath been made to appear to me, that 
the demands against said estate have been legally 
settled, and the real estate been disposed of, agreeably 
to an order or decree of this Court, and such debts 
and charges as the law directs having been subduct- 
ed, there appears to be in your hands a residue and 
remainder of nine hundred and seventv-five dollars 
and twenty cents ; 

You are therefore hereby ordered and directed to 
pay and distribute the same to and among the heirs 
of said estate, giving^to the male heirs double the 
sum you do to the female heirs, as follows, to wit : 
to Eldad Taylor, 121 dols. 90 cts. ; to milis Taylor, 
John Taylor J Ezra Taylor^ and Gates Taylor, the 
same sum each, they being brothers to the deceased j 
and to the widow Esther Taylor j the ^um of 60 dols 
S5 cts. she being mother to the deceased ; to Rhoda^ 
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Auger wife of Daniel Shaw^ Esther, w^fe of Fehx Aufter^ 

Taylor and JVaomij Wife of Joseph Bradley y Keziah, wife of John 

^"^ ^^* Jones, and Betsey, wife of John Munson^, the same 

sum each, they being sisters to the deceased ; and 

make due return as soon as, may be. Dated in the 

Registry of Probate the 11th day of April, 1801. 

Attest, Isaac M'Niele, Register. 

From this decree, Felix Auger, in right of his wife 
Esther, appealed, and entered his appeal January 
term, A. D. 1802, and at the same term fikd the. 
following declaration : 



t 
1 



Felix Augur, in right of his' 
wife Esther, Appellant, 



Supreme Court of Ju- 



V. Ldicature, Chittenden 

The Administrators of Caleb County, A. D. 1802. 

Taylor. 

The said Felix Auger, and Esther his wife, in tlie 
Court here, by fFilliam C. Harrington, their attor- 
ney, jdeclare and say, that Caleb Taylor, late of /Fif/- 
liston, in the County of Chittenden, deceased, intes- 
tate, was of full age and unmarried at the time of his 
decease; that the said Caleb Taylor died without 
issue, and had, at the time of his decease, a mother, 
five brethren, and five sisters, ^vho have survived the 
said Caleb Taylor, and that the said Caleb died in- 
testate, seised and possessed of real and personal 
estate, more than sufficient to answer all the demands 
against the said estate, to the amount of nine hun- 
dred seventy-five dollars and twenty cents, to be di- 
vided into equal shares, to and among the heirs of 
the said Caleb Taylor, according to the statute in 
such case made and provided ; but by a decree of the 



JANUARY TERM, 1803. 263 



lodge of Probate of Chittenden District, made at a Auger 
Probate Court in his said District, on the 11th day Taylor and 
ofjipril, A, D. 1801, the said personal estate of the _^^21 
said Caleb Taylor^ deceased, was by said decree or- 
dered to be distributed by the said administrators to 
and among the said heirs, in such manner as that the 
portion of the said Caleb Taylor^s brothers should 
be double the portions of the said Caleb Taylor*s 
mother and sisters ; whereas, by the statute in such 
case made and provided, the said personal estate of 
the said deceased hath descended, and ought to be 
distributed in equal shares to the said collateral heirs 
of the said Caleb Taylor^ deceased, both male and 
/emale. And the said Felix Auger and Esther his 
wife, the said Esther being one of the sisters to the 
said Caleb Taylor^ deceased, having appealed from 
said order or decree of the said Judge of Probate to 
this Honourable Court, now pray the Court here to 
order and direct, that an equal share of the said per- 
sonal estate be set off by the administrators on the 
said estate to the said FeRx Auger and Esther his 
wife, in the riglit of the said Esther^ according to the 
statute in such case made and provided. 

By agreement of the parties, the cause was sub- 
mitted to the Court without argument, and at this 
term the Court rendered judgment, 

Opinioji of the Court, 

Curia. It appears from the files, that Caleb Tay- 
lor died of full age, unmarried, without issue, and 
intestate, leaving his mother Esther Taylor^ five bro- 
thers, to wit, Eldadj Willis, Ezra^ Johuy and Horatio 
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Au^er Gates; and five sisters, to wit, Rhoda^ married to 
Taylor and John Shaw^ No/omi to Joseph Bradley J Keziah to John 
^^^^^^y- Jonesy Betsey to John Munson^ and Esther to the ap- 
pellant A residue of the personal estate renins to 
be divided, and the question is, what proportion each 
sister shall take. This must be decided by a sound 
Vermont sut constTUctiou of the act for the probate of wills and 
vol. 1. p. 353. settlement of estates. . 

The 31st section of this act enacts, " that when 
any person shall die possessed of any goods or per- 
sonal estate, not bequeathed, the same shall be dis- 
tributed in the manner real estates descend bv this 
act." 

This leads to the descent of real estates, as is pro- 
vided for by the 27th section of tlie same act. 

^' That when any person shall die seised of an}^ 
lands, tenements, or hereditaments, within this State, 
not by him devised, the same shall descend to his 
children, or their legal representatives if any of the 
children be dead, in such manner that the portions 
of all the male children shall be equal, and the por- 
tions of all the female children shall be equal, and the 
portion of a male child shall be double the portion of 
a female child ; and if any child shall have been ad- 
vanced by way of settlement, or otherwise, by the in- 
testate in his life- time, such advancement shall be 
reckoned to the share of such child, either in whole 
or in part, according to the value thereof at the time 
of such advancement. And if the intestate shall have 
no child or children at the time of his decease, such 
estate shall descend equally to the next of kin^ in 
equal degree, and those who represent them." 

Upon the last clause of this section, it appears, th^ 
appellant founds his claim in the right of his wife, to 
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a portion of the personal estate of the intestate, equal Avgtct 
in amount to the portion of either of his wife's brO' Taylor tA 
thers. ""^^ 

The Gotirt consider Hat the probate decree has 
ptirsued the true int&nt of die statute. The misap« 
t)rehension of its meaning seems to have arisen from 
an errdneous application of the word equally. When 
the statute declares that '* siich estate shall desoetid 
\eqwdbf to the next of kin/' the word b not used 
in its verbal Sense, as it is in the former part of the 
section, whert it it said that '* the portions of all the 
tnale chHdren shaU be equal,^ where it intends that 
they shall be on a levels or to the same amount; but 
the term equally, as an adverb^ is used in one of its 
adverbial senses^ and intends, in iike manner, or in the 
same maimer as has been before provided. 

This construction is put beyond doiAt by a recur- 
rence to the third proviso under this section : " that 
if any thild of an intestate die before he or she shall 
arrivie at full age atid unmarried, such deceased 
child's portion or share shall descend to the surviving 
brothers and sisters^ and such as legally represent 
them, in proportion as is above directed in this act : 
but if such child die after having arrived at full age^ 
unmarried and intestate, in the life-time of the mo- 
ther, she shall inherit equatly with every sister.*^ 

In this proviso there is a reference to the 2!7th sec- 
tion for the proportion which shall be distributed to 
the surviving brothers and sisters ; and further, in 
case the child of the intestate, after arriving at full age, 
died unmarried, and also intestate, the mother shall 
inherit equally with every sister: not with all the bro- 
thers and Asters ; not equally with the next of kin, 

Vol. a 34. 
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A«gefe but with every sister. Whence this distinction, if 
.Taylor and the brotheTs and sisters were to have equal portions ? 
^* " The Court consider, in cases like this now sub* 
initted, that if a person die intestate, unmarried, and 
without issue, and leave surviving brethren and sis- 
ters,^ his or her personal estate must be distributed by 
the administrator or administrators, under a decree 
of the probate, so diat the brothers shall have equal 
portions and tlie sisters equal portions, but that each 
male portion shall be double the amount of each fe- 
male portion. 

It does not appear !rom the record, whether the 
personal estate in contest was acquired by CkU^ the 
intestate after he became of age, or was part of lus 
paternal portion, as. the Judge of Probate in lus de« 
cree has ^yen an equal proportion of it to the mo* 
dier with the sisters. The presumption is tfaatthelatter 
is the case ; and being so, the decree is correct in or- 
dering the mother an equal portion with the sisters. 
But as this b a point not submitted, the Court witt 
not enlarge. 

The decree of the Judge of Probate is affirmed^ 

WilEam C. Harrington^ for the appellant* 
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dupmia 

Daki£i. Chipman, Esquire, ^^^^ 

against -< ■ ' 

TiJiOTHY PsAAty Esquice. 

IN ERROR. The plaintiff brought this writ to Wbenmfief* 
leverse a judgment of Chittenden County Court, holder* or be- 
rendered March term, 1'802, e?not tendent 

Oyer of the recwd craved, et in nulla est erratum g^" mS^« 
pleaded. ^ ^J l»f«^ 

^ having autho* 

It appeared by inspection of the record, that the rUy to iMue 
plaintiff had purchased out ^ writ of attachment process what- 
against the defendant, returnable before Joseph PhelpSf Siy'persoo*c* 
Esquire, Justice of the Peace. At the issuing of the f^^J^ J^^.^ 
writ, the magistrate made the following minute •*^y <^ouri in 
Ibere^, and signed it with his official signature : offers auretyfor 

George Sobinscn recognised to the defendant in of^hlT^t^to 
the sum of ten dollars for costs of prosecution in due sfSJJc/Sf su^h 
form of kw, before me. ?*^y ?"? •* 

determined 

The cause was carried by appeal to the County ioieiy by the 
Court, where the defendant filed the following plea : such writl^anS 

And now the defendant comes,- &c. when, &c. ^^ ^i^Hl 
where, &c. and pleads and prays, that the plaintiff's Jfpleaif S!«2^ 
writ may be abated and quashed, and that the same ^^^^ 
may be dismissed and no further proceedings had 
thereon, because he says, that the said writ was a 
writ of attachment, and that George Robinson^ the 
person who recogpised for the costs which might 
arise in the prosecution of the same, is not a free- 
holder within this State, agreeably to the statute in 
such case made and provided, all which he is ready 
to verify ; wherefore the defendant prays judgment 
as aforesaid, and that legal costs may be adjudged to 
him. To this plea the plaintiff demurred, and the 
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fiWpow County Court rendered judgment for the defendant* 
Pieari. and quashed the writ. 

■" And this is the errror assigned* 
^pfk»n* Stat So that the question rests on the 44th section erf 

the judiciary act, " that when any person or persons, 
not being freeholders in this State, or being free- 
holders shall reside witfiout this Slate, shall apply to 
any person having authority to issue writs for any 
process whatever, to summon or attach any person 
ot persons to answer before any court within tlus 
State, there shall be sufficient surety given to the 
defendant or defendants, by way of recognisance, t^ 
the satis/action of the authority signing such process^ 
before the signing thereof, that the plaintiff or plam« 
ti& shall prosecute his, her, or their writ to effect, 
and shall answer all damages, if a judgment shall be 
rendered against him, her, or thein; a mmute of 
which recognisance, with the name of the surety or 
sureties, and the sum in which they are bound, shaU 
be made upon the said wr^t at the time of signing 
thereof, and signed by such authority ; and if any 
writ be otherwise issued, the same on motion shall 
be abated." 

The Court are of opinion, that when a person not 
a freeholder, or being a freeholder not resident within 
this State, applies to any person having authority to 
issue writs for any process whatever, to attach any 
person or persons to answer before any Court in this 
State, and offers surety for prosecution of his writ tp 
effect, the sufficiency of such security must be deter- 
mined solely by the person issuing such writ, and 
cannot be afterwards questioned under a plea in abate] 
ment to such writ. 
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Thist if the defendant doubts the responsibility of cwpttM 
die recognisor, or the sufficiency of the sum in which p^ 
he is rec(^isedy he may move the Court before " 
whom the process is returned, or any other Court 
before whom the action may be pending, for an aug- 
mentation of the sum, or a more responsible surety ; 
and the Court in their discretion may order bail to 
be put in sufficient for these purposes, as is provided 
in the next succeeding section to the act. 

This construction of the statute is not noveL It 
was so given under the presidency of Chief Justice 
fFopdbridgey in a stronger case, that of John Adams 
against Jacob Daxnsj decided in this County, January 
term, A. D. 1800. 

Judgment that there is error in the record, and that yi^ejnm, «qL 

1« p* o* 

judgm^t of the County Court be reversed. 

Elnathan Keyes^ for plaintiff* 
WtKam C. Harrington^ for defendant. 



Ex parte Bryant. 

AT the last term, the Grand Jury presented an in- it it « 
dictment against William Bryant ^ bilhr vera. A ra- a hakea» e^rpug 
pias issued, and he was apprehended and gave bail, ^^ ^uSSd 
with sureties for his personal appearance at this ^t.%^^'*^ ^ 
term. the noi» t» 

brin^aU priso- 
ner into Court* 
** tb«t th« priiooer is sick And languishing, and cannot be rcinoTed without endangering 
his life s" but such return must in future be accompanied with afiKdants of viiiliogpby- 
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Ex parte On motion of the State Attorney, the crier was 



Bryan I 



proceeding to call the principal ; when 



Keyes^ for the sureties, suggested to the Court, 
that Bryant was a prisoner for debt in ffoodttoek 
gaol, ffindsar County, and he moved for a writ of 
habeas carpus to bring him into Court for trial in dis- 
charge of the recognisance. 

The Court ordered a writ ofhaheas carpus ad pra- 
sequendum to issue, directed to the sheriff of fVind^ 
sor County, as keeper in chief of that prison. 

The sheriff of Windsar County returned, that the 
prisoner was in his custody, but sick and languish- 
ingy so that he could not be removed without en- 
dangering his life, and therefore prayed to be in 
mercy for not obeying the writ. 

The State Attorney objected to the validity of the 
return, and moved for a rule upon the sheriff for a 
contempt. 

Sedper Curiam. The return is satisfactory to the 
Court. If the prisoner be dangerously sick, it is a 
sufficient reason why he should not have been re- 
moved ; but a return of this nature, it is expected, 
will in future be accompanied with affidavits of phy- 
sicians, that the Court may judge whether the bodily 
indisposition of the prisoner be so great as to justiff 
the sheriff in his disobedience to the writ. 

The State Attorney now renewed his motkxi to 
estreat the bonds. 
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Sed per Curiam. Let the cause be continued Ex parte 
until the next term ; and in the interim the bail may '^'" \ 
have a new writ to bring the prisoner into Court. 

JFiBam C. Harfingtcn, for the State. 
Einathan Keyes^ for the sureties. 



HocER Ends, Junior, 

against 
Benjamin Boardman. 

Amos Marshy for plaintiff! 
Einathan Keyesy for defendant. 

■ 

IN ERROR. In this cause judgment was ren- TheCouTtwUi 
dered for the defendant, and the plaintiff moved to JS^w • reriJw 
enter a review, and had leave, as it appeared that in u^n^iT^Srit cJ 
some of the Counties it had been heretofore the prac- f "^j . thoujgk 

* It bad been for- 

tice ; but the Court then suggested a doubt of the meriy practi- 
propriety of the practice, and have since, after con- permitted i» 
sultation, refused the entry of a review upon a judg- ^^ ^^^' 
ment rendered upon a writ of erron 

Note. The Court have considered, that the right 
of review is derived entirely from, and must be re- 
gulated in extent by the statute. 

Section 3. of the judiciary act provides, that in all 
civil causes, originally commenced before the County 
Court, either party shall have liberty to appeal from 
the judgment of said Court unto the first stated ses- 
sion of the Supreme Court of Judicature then next 
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£rio« 

V. 

Boardman. 



to be hokien within and for the same County ; or 
once and no more, to review his cause at the next 
stated session of the same County Court, and either 
party shall have liberty to review his cause at the 
next stated or adjourned sesdion of the Supreme 
Court in the same County. 

Here the only cases where the ri^t of review is 
given by the statute in the Supreme Court, are iii 
such civil causes as were originally commenced be- 
fore the County Court. This Court having mgiml 
jurisdiction of writs of error, they are not within tb^ 
purview of the stSLtntc....Repartef. 



StAtB against SonH Smith. 



On Ml indi(^t- 
fAent for horse- 
•tealinjif, what- 
CTer may be 
the circum- 
stances of the 
taking^, it must 
be left to the 
Jury to deter- 
mine trhether 
Uken with a 
felonious or 
furtive intent 



INDICTMENT for horse-steaKng. 

Tha defendant was indicted, for tlmt at Charhtiej 
in tliis County^ on the 10th day of August j A. D* 
1802, he feloniously took, stole, and carried away a 
certain bay msore of the value of 130 dollars, of the 
proper goods and chattels, and from die possession 
of Nathaniel Newell^ cxmtra formam statuiL 

tie was arraigned, pleaded not guilty, and put 
himself on the country for trial. 

On the trial the following facts- appeared in evi- 
dence : 

That the prisoner had occasionally lived with 
Newell as a hired servant at several times for sevend 
years, and oncie for three months in succession. Thai 
he let himself to Newell as a day labourer during 
part of the hay season, and had commenced his la* 
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bours one week before the taking of the mare. That state 
on the 8th of August^ Newell went a short journey, sinith. 
and during his absence the prisoner applied to his * 
son to borrow the mare to ride to Colchester^ about 
20 miles. The son observed to him, that his fether 
would be unwilling to have the itiare rode, as she 
was lame. The prisoner replied, •* I asked your fc 
ther to let me ride her to Colchester ^ and he told me 
he could not, as she was lame ; but soon after he 
looked at her hoof, and observed, that it would do 
her good to ride her moderately, and that I might 
have her." The son then said, " If you will take 
her, it must be at your own risk : remember, I for- 
bid yoij/' The prisoner then rode the mare away, 
and was not seen again until the first of January fol- 
lowing ; wiien be was observed passing through St* 
Albans on his return from the Province of Lower 
Canada^ and accosted by a witness who knew the 
circumstances. When charged by the witness with 
stealing, he observed, " I know I have done wrong 
in going off with the mare and selling her ; but I did 
not intend to steal her, for I am now going to Char- 
lotte to see Capt. Neweli^ and settle the business." 

On the second of January ^ the prisoner came to 
Burlington^ and went to Mr. RusselVs house, who 
was concerned in trade with Newell, and inquired 
for Capt. NeweWs clerk. Russell knowing the pri-. 
soner, told him to go into the house and he would 
send the clerk to him, which he did, and then went 
•to a magistrate for a warrant to apprehend him. 
When the clerk came in, who was NewelPs son, who 
had forbidden him to take the mare, the prisoner ap- 
peared much confused ; but on being interrogated by 
the clerk, he ackno\dedged that the whole account he 

Vol. II. 35 
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%iMt$ had given to him rei^cting his father's looking at the 
SMii^ mare's hoof, and giving him liberty to ride ho* to CaL 
"^ Chester^ was a mere &briGation in order to get posses- 
sion of the mare ; that he rode the mare to QmadOi 
and swcfped her at Chateaugey Sfx another mare, aad 
gave the saddle to boot ; but that he was now goii^ 
to see his father, and would settle the business ; thait 
fce liad a horse with burn worth 80 ddlars^ whicbhe 
intended to let him have. 

On the prisoner's being apprehended and earried 
before the Court of Inquiry, NeweU appeared, and 
accuse4 the prisoner of stealing bis* mare ; and ob>- 
served, ^^ Smithy you lied to* my son ; you know I 
nevo* gave you liberty to ride the mare to Cekhea- 
ier.^ The prisoner replied, *^ That is very true ; but 
I was obliged to tell that story in ordet to> get die 
mare. I have done very wrong ; but I was im my 
way to Charlotte to settle the business wilh you* 1 
certakily never meant to steal the mare." 

The question made was, whether these &ct» riiow 
a fefenious taking of the nuMre by die priseaer^ 

It was insisted by 

Hitchcock^ m the defence, that the felenious intent 
must exist and accompany the act of takkig ; diat if 
there were no such intent at that time, thotigh aftefr> 
wards the captor convert the properly taken^, il is not 
theft. 

That the prisoner was servant to the prosecutor,' 
and as such, if he took the mare without the master's 
leave, or agsunst his express directions, if he vokm- 
tarily returned her again, it was not theft, but tres^ 
pass ; and tliat the showing a willingness^ and oflferBig 
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to pay amply for the fropctty taken, amounted to the fltnte 

V. 



Thrt Judge Blackstone lays it down, " that the " " '" ^ ' 
ordinary discovery of a felonious intent is where the 
party doth it clandestinely, er heing charged with the 
Jhci, denies it. Bi. Com. vol 4. p. 332. That this 
did not appear to be the fact in the present case, for 
that the prisoner always owned the taking, and ac* 
knowledged that he did wrong, that is, that he had 
l:o0imitted a trespass, always protesting that he never 
intended to steal, and was willing^ and even was on 
his .way, lb make restitution when he was appre- 
hended. 

That if there were any thing criminal in the trans- 
aCtion^ it was not the crime charged in the indict- 
ment; it was merely obtaining property by false 
pretences, and the indictment should have been 
founded on the 29th section of the act for the punish- Vinnmd sut. 
ment of certain capital and other high crimes and ^•^•P-^^- 
miademiNtnors. 

The State Attorney insisted, that the fraudulently 
and deceitfully obtaining property with a design to 
eloign it, is such a felonious taking as will constitute 
•theft* He cited Rex v. Chartewood^ 1 Leaeh^ 456. 
Rex V. AikleSy ib. 330. and Hawkinses Pleas of the 
Crowftj vol. 2. p. 134. 

That the prisoner took the property clandestinely. 
In the absence and without the privity of the ownen 
Here was no contract, no delivery, either of pro- 
perty or possession, and therefore the question so 
much agitated in England between larceny and 
swindling could not arise. 
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state That the prisoner's being apprehended on his way 

Smith. to attempt a compromise with the owner, could not 
' affect the publip prosecution for the crime. He went 
to compromise all that it was in the owner's -power 
to accommodate, which was the civil injury he had 
sustained, but the owner could not compound ^ fe- 
lony. 

The Court, in their charge to the Jury, after sta- 
ting the evidence, minutely observed, 

That in order to find a verdict, they mu^t search 
for the prisoner's intent in taking the mare* 

That if they were convinced beyond any rations^ 
doubt, that the prisoner took the mare with a fraudu- 
lent design to convert her to his own use, they must 
fipd him guilty. 

That the law upon this subject had been variously 

and perhaps too nicely considered^ insomuch that 

the learned Judge Hale had observed, in a systematic 

Saie'4 F. c treatise, '^ that the circumstances evidencing a Jebh 

nious intenty are so various that it is impossible to 
prescribe them.'* 

That although cases may arise from the wicked 
ingenuity of men, who fraudulently deprive others of 
their property, which may not be readily classed 
under precedents, or placed within the scope of 
known and established principles, which might em- 
barrass even professional men; yet the sound and 
unsophisticated reason of jurors would readily enable 
them to draw a just conclusion of the prisoner's guilt 
or innocence from an imparti^^l ^nd attentive con* 
sideration of the facts testified. 

The Jury would therefore, from a view of the fact?, 
determine whether the prisoner, at the time of hi$| 
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taking the mare, intended or did not intend to steal sute 
her ; and as they found tliis, return their verdict ac- s^^i,^ 
cordingly. — *—— 

As to what had been said in the prisoner's de* 
fence, that this indictment should have been laid 
upon the 29th section of the act for the punishment 
of certain capital and other high crimies and misde-. 
meanors, as obtaining property by false pretences, 
the Court would obser\'e, that the statute referred ta 
seemed to contemplate cases where money, goods, 
QT chattels are obtained by contract on false pre- 
tences, or where the property is parted with by con- 
sent fraudulently obtained ; but in the present case 
there is neither contract or consent. Newell the 
owner never gave any, and his son forbade the pri*. 
soner to take the mare. 

The Jury found the defendant guilty. 

fFiUiam C. Harrington^ for the State. 
Samuel Hitchcockj for the defendant. 



State against Amos Clark. 

INDICTMENT for perjury. 

The indictment charged the defendant with wilful 
and corrupt perjury, and stated in substance, that at 
a Justice's Court, holden before Mr. Justice Cobb^ 

at, , to wit, on the 11th day of August^ A. D. 

1801, the prisoner appeared as a witness in a cause 
wherein Joel T\tus^ as plaintiff, had impleaded one 
JSubbel^ in an action upon book account. That it be- 
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suu ' eame material to the issue, whether a certain sum 
ciwfc. charged in the' plaintiff's day^-book, had been en- 
" dorsed upon a certain promissory note, which Hubbel 
held against Titus. That the prisoner, well knowing 
that such endorsement had been made, after an oath 
in the usual form had been administered to him by 
competent authority, testified that the endorsement 
was not made ; and so the JurOTs on the oath ny^ 
that the said Amos Clark has committed wilful and 
corrupt perjury, contra formam staiuti. 

On arraignment the prisoner pleaded not guilty, 
and put himself on the country for trial. 

The Attorney for the State, in support of the in- 
dictment, offered to adduce Joel Titus as a witness* 

Marshj for the prisoner, objected. He acknow- 
ledged, that the wimess had no interest in the event 
of the cause, but insisted, that a person cannot be 
admitted to testify, if he considers himself to be in- 
terested, though he should not in &ct be interested ; 
for the bias in his mind to falsify facts, which is the 
sole reason for the rejection of an interested witness, 
would in such case be the same as if he were really 
interested, and greater than if he were really in- 
terested, and considered himself not to be so ; and 
cited Fortheringham v. Greenwood^ 1 Stra. 129. 

If a witness Scd per Curiam. If the witness has considered 

considers him- •• ir»-i_»^ ^j ■■ i •• ••• 

self interested himsclf to bc mtcrestcd, and any undue bias m his 
wi'^^'befng "bl n^"^d has been created from this consideration, it is 
c^rt'^that^e ^^ "^ presumed that it will be removed upon his 

is not interest- beingr Informed by the Court that he is not interest- 
ed, he shall be ' 

sworn and testify, mi th« Jury shall idlow for ^y potsiblo bias ia his miad iB weifk* 
ing his credibility. 

6 






! 
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cd. If, however, he has unhappily contracted any Seite 



from a supposed interest, too obstinate to ci^k. 
be removed by this suggestion of the Court, the " 

Jury will conader it in forming an opinion of his cre- 
dibility. 

Let the oath be administered to him. 

Upon the State Attorney producing the record of 
the Justice's Court, it appeared that the Court was 
liolden on the 11th of September^ 1801, and not on 
the 11th oi August 9 as allegated in the indictment. 

The {Hisoner's counsel objected to the record's 
being read to the Jury, on account fA this variance. 

Marsh. That some particular day on which an 
offisnce was committed is necessary to be allegated 
in the indictment, will not be contended. In the 
case of The King v. E. •/. Holland^ Lord Kenyan^ 
Chief Justice, observed, that ^' the objection^ which 
has the most extensive efl^ is, that no time is al- 
leged when the difierent £Eu:ts happened, which are 
essential to sustain the charge against tlie defendant. 
That it is necessary to state some time wl^en each 
£ict happened, that is material to constitute guilty is 
so fuUy established, that the question must be con- 
sidered at rest." 5 Term Rep. 624. But it may be 
ssdd, that though it may be necessary to allege a cer- 
tain time in the indictment, yet it is not necessary to 
prove that precise time on trial. This, however, will 
not meet our objection, which is, that the time in 
this case is material, and it is necessary, when it is 
so, both to allege and to prove it precisely. 



280 CHITTENDEN COUNTV, 

SUte "We consider, Aat to support an indictment tot 

Clark. perjury, it is incumbent on the government to show, 

""""■""^^^ not merely that the prisoner has sworn felsely ; for if 

the oath be extrajudicial^ he cannot be convicted; 
but that he has testified falsely in a material feet be- 
fore a Court who had competent authority to admi- 
nister the oath and to try the cause. A Justice of the 
Peace, in the ordinary walks of life, has no power to 
administer oaths. He cannot ambulate his County 
and redress wrongs ex debito justicia. He can only 
do it when proper occasions present, which are pro- 
vided for by statute, or arise under the common 
law. When he holds a Court, he can administer an 
oath to a witness to testify viva voce^ but this only 
while his Court is open. Therefore the time of hold- 
ing the Court is material in an indictment of this na- 
ture. We may have traversed the Courtis having 
been holden at that time. It is not, as in the case 
of murder or arson, where, if a day is laid in the in- 
dictment, another day may be proved, for murder 
and arson are crimes, whether committed one day or 
another ; but if the Justice held no Court on the day 
laid in the indictment, and even administered the 
oath to the prisoner, and he swore falsely, he cannot 
be convicted of perjury, for the oath is extraju- 
dicial. 

Further, it may be observed, that the Justices of 
the Peace may hold Courts on every secular day in 
the year, and frequently have several Courts in suc- 
cessive months, for trials of issues between the same 
parties, and administer oaths to the same witnesses- 
If the day be not material, how shall the prisoner in 
such cases distinguish, that he may be prepared for 
his defence ? 
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. We have a further objection, which is, that if an siiittt 
indictment misrecites a record, it is fataL cu^ 

It will not be denied, that if an indictment misre- 
cites a statute, though the statute be general^ and 
need not have been recited, it vitiates the indictment; 
and it would seem equally clear, that if an indictment 
misrecites a record, which is a sine qua turn to the 
flupport of the indictment, it will be fatal. 

In Com. Dig. voL 6. p. 173. tit. Record^ d we 
find a variety of cases in civil causes where the mis- 
recital of a record is fatal ; as, in the case of Ince v. 
Hay, T. 9. G. Fort. 353. " If debt on judgment of 
Hilary term, and nul tiet record pleaded, it appear^ 
to be a judgment of Easter term ;" if the name of 
any party, his abode or addition varies, 1 Boli. 753. 
L 45. Surely a variance from the record in an indict- 
ment in favour of innocence will be held equally as 
fatal. 

It may perhaps be said, that the 17th section of 
the statute upon which the indictment is founded, 
has given a latitude to prosecutions for peijury. It 
may as to the form of the indictment, but this sec- 
tion does not reach the evidence which may be ne- 
cessary in support of it* This section is transcribed 
verbatim et literatim from the stat. 23 Geo. IL c. 11. 
and in the case of The King v. Dozvliriy 5 Term Rep. 
317. the prisoner was indicted for a perjury com* 
mitted at an admiralty sessions, on the trial of one 
Kimber. After verdict, on motion in arrestof judg- 
ment, it was objected, that the admiralty commission 
was niisrecited in the indictment ; and aldiough the 
rule was discharged, Lord Chief Justice Kenyon ob- 
served, in delivering his opinion, ** I admit that, al- 
though it was not necessary for the prosecutor to set 

Vol. II. .36 
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8ut« out in the indictment the commission at the admi^ 

Clark. ralty, yet as he has undertaken to do it^ if it be not 

" properly set forthy the indictment does not show a 

sufficient authority to try Kimber.^* In this case re* 

liance was had, in support of the indictment, upon 

the statute of 23 Geo. IL 

The Attorney for the State arose to reply, but was 
interrupted by the Court. 

If an ifldict- Curia. In every sufficient indictment for perjury, 
peijury to have it must be allegated, that an oath has bedn taken 
ted" bSJrlT* a before a competent jurisdiction in a judicial proceed- 
piwetaiTdJ^st >"Rt a^d that the accused testified falsely to some 
recites the day matter material to that in hearing. These are 

of holdings his , . • . 

Court, the re- csseutial qualities, without which the crime couM 
read, »ip^ciai- iH>t cxist, and must not only be set forth in the in- 
wtaVbe under dictmcnt, but sufficiently proved, in order toconvic- 
• w^fc^'o*- tion. It is likewise necessary to show in the indict* 

ment a year and a day on which the material &cts in 
it happened. Ic sometimes is necessary, that the 
precise time set forth in the indictment should be 
proved; sometimes it is not. Where the precise 
time is essential to the commission of the offisnce, 
there the year and day laid in the indictment must 
be proved. But the day of holding the Court before 
which the perjury is allegated to have been commit- 
ted, is not an essential quality to the crime ; and it is 
sufficient to prove any other day within the purview 
of the statute of limitations. The day of holding the 
Court is introduced in the indictment under a indeU- 
cet, in which case it seems by the books a greater la- 
titude of proof is always allowed ; but without enter- 
ing into this nice distinction, the Court consider, 
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that the indictment explicitly charges the prisoner 
with wilful and corrupt perjury* 11* the charge is 
brought substantially home to him by plenary proof^ 
it can be no legal or moral defence, that he committ 
ted the perjury on another day than that laid in the 
indictment. 

Let the record be read to the Jury. 
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The witnesses disagreeing as to the testimony of 
the prisoner on the trial between Titus and Hiibbel, 
and the fact of the endorsement on the promissory 
note not being fully proved, the Jury returned a ver- 
dict of not guilty. 

JFilliam C. Harrington^ for the State. 

Amos Marshy for defendant. . 



Justin Day, Appellant, 

against 

William Sweetser, Appellee. 

ACTION on the case for an escape. •tSef*^^whem 

General issue pleaded, and the pleadings closed to ***«"* ^^ *^«"* 

ft coniinttinent 
the Court. upon mesn^ 

The plaintiff declared, That on the 23d of Septem^ SredTior miut 
*er, 1794, he purchased out a writ of attachment ^^^*^e*^ 
against one JoAah Famum. in which he declared *^**!^ " 5?f* 

° . ' cution within 

upon a promissory note made to him by Famum for ^^ dayi next 
the sum of 113 dols. 84 cts. and interest, which writ derin^ ^ anal 

judfpnent a« 
« g-AiriKt him, €f 

he will lose hit 1i«n on the sherifT, as keeper of the priaen, whether the detKor bedg 
facto a prisoner at the time final judgment is rendsred^ or not 
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i>&y of the prison, but non constat that a return of nan eti 
Sweetscr. by a deputy sheriff would show that the prisoner had 
escaped, as the sheriff's deputies were not ex officiis 
deputy keepers of the prison, but generally one of 
them deputed and appointed for the purpose, who In 
fact may be deputy or under gaoler without being 
deputed as a deputy sheriff, and by the law tlie she? 
riff may keep the prison as gaoler himself. 

A former she- Curia. On perusal of the files at our chambers, 

riff ig not liable . , , i , /• , n • 

for the escape we uoticcd that thc defendant oxveetser was not she* 
during^'^**^the riff at the term of rendering the final judgment, nor 
hiT^sui^issorf ever after, he having gone out of office on the 1st 
Oiough such December y 1796. A question may arise whether be 

prisoner was ' ^ *' ^ 

committed on could be auswerable for the safe keeping of a priso> 

mesne process, •i*i/^ t r t • •-«« 

during his own ucr witlim the Lounty gaol after his commission hao 
ST.^%iS expired. Certainly he could not, if he had regularly 
?* *^* dei^ered delivered over such prisoner under the keys, to hi^ 
over such pri- succcssor in officc. How this was, does not appear; 

soner to his i ^ • i i « n •■ i 

Accessor. but as the Court are with the defendant on the two 

points made, it will not be necessary to investigate. 

this subject. 

jffaiv. edit. The statute provides, '^ that when any person shaH 

^.^mp^lld be attached upon mesne process, and shall be com* 

#rt.2r,i79i. mitted agreeably to this act, and shall be in gad at 

the term final judgment shall be rendered against 
him, shall, unless the plaintiff in said action, withia 
15 days after rendering final judgment as aforesaidt 
charge him with execution, be dischai^ed from con- 
finenicnt." 

On the first point, the Court consider, that in all 
civil cases, where tliere has been a commitment up<Hi 
mesne process, the creditor must be prepsired to 
charge the debtor in execution withiu 15 day^ next 

2 
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after the rendering final judgment against him, or Diy 
he will lose his lien on the sheriff as keeper of the Sweetser, 
gaol, whether the debtor be de facto a prisoner at the — — — — 
term at which final judgment sh^l be rendered, or 
not. If the debtor has been legally committed, and 
not legally discharged, he is, in contemplation of law, 
in the sheriff's custody within the prison. 

Upon the second point, the Court consider that 
there is a distinction between a commitment upon a 
Ivrit of execution, and a commitment upon mesne 
process. In the former case, the sheriff is at all events, 
Excepting the prisoner is admitted to the liberties, 
and is legally discharged, to keep his prisoner in 
^aha et arcta custodia, in order, as the books express 
it, ** to compel him the more speedily to pay his 
debt, and make satisfaction to his creditor." But in 
case of imprisonment on mesne process, the sheriff 
is obliged to have his prisoner amenable within the 
prison to the creditor's execution, within the 15 days 
next after rendering the final judgment. If he does 
this, he is secure against an action for an escape. 
When an execution is delivered to any other officer 
than the sheriff himself, or to the gaoler, being a deputy 
sheriff, a general non est is not evidence sufficient to 
^charge the sheriff with an escape ; for it is reasonable 
that there should be evidence of a demand of the 
debtor's body by such officer at the gaol. 

The plaintiff now moved to enter a new suit, and 
bad leave. 

Plaintiff nonsuited. 

fVittiam C. Harrington, for the plaintiff. 
Daniel Cfupman^ for the defendant. 
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Diy Tstote. The several opinions of the Court in this 

Swcctier. cause were predicated on the construction of the act 

of the 27lh of November, A. D. 1791, entitled, " an 

act relating to mesne processes ;" which act was re« 
pealed on the revision of the statutes by the gm^ral 
repealing act of the 10th of November, 1797, with a 
saving clause as to all matters and things done during 
its existence. But it will be observed, that the sec- 
tion of the act of 1791, above quoted, is grafted into 
the judiciary act, . passed March 2, 1797, and forms 
verbatim et literatim the 36th section of this act 
How &r the opinions of the Court above reported 
will apply to the section in its present connection 
tvith other sections of this act, and other statutes^ 
must remain for future discussion.. ..i^i^r^er. 



James Sawyer, Sheriff of Ctuttenden County, 

Appellant, 

against 

Jonathan Hoyt and Silas Hathaway, 

Appellees. 

In M iifiue to DEBT On a eaol bond executed to the plaiittifi 

the Jury, whe- . ^ * 

ther a dis- for thc liberties of the prison. 
or*re^eipt be The plaintiff demanded 200 dollars, and declared 
^buaned^^^ on the penal part of a bail-bond executed by the dc 
Il^r be'tl^^'d f^'^^^^^^s jointly and severally with JLevi Allen, dated 

to the excltt- 31st of i/t^/^f, 1798. 

■ion of testi- i.i i oiij* 

xnony showing The detendants prayed oyer of the bond and con- 
the Court 'wis dition, which was read. It appeared that the dc- 
eitop^i'S^iew fendants liad executed tlw bond jointly and severally 

relied on in Uie 
pleadings. 
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as sureties for Levi AUen^ then a pmoner in CktUen" 
cfen County gaol, who had been committed on a writ Hoyt aiid ite 
of execution, dated the 16th ofJkne, 1798, which *^^*y' 
had issued upon a judgment rendered by the Su- 
preme Court of Judicature, June adjourned term, 
1 798, in favour of Thomas Sandford^ fTiUiam Km* 
dally Daniel Warner^ Elijah Pratt, and Aaron 
Adamsj for the sum of 114 dols. 57 cts. costs, reco* 
vered in an unsuccessful suit brought by AUen^ con- 
ditioned in the usual form, that Allen should not de- 
part the liberties, unless, Sec* and save the sheriff 
harmless. 

The defendants pleaded in bar, confesnng the 
judgment, writ of execution, commitment, and exe- 
cution of the bond. They say, that the plamtiff from 
having and maintaining his action against them ought 
to be barred ; because they say, that long before the 
commitment of Lem Allen to prison, as set forth in 
the condition of the bond, to %vit, on the 27th oiJune^ 
1798, at IFeybridgey in Addison County, Thomas 
Saiidfordy one of the creditors in said judgment, for 
himself and the other privies to said judgment, for a 
valuable consideration therein expressed by bis me- 
morandum in writing under his hand, commonly 
called a release, receipt, or discharge, which the 
defendants have here ready in Court to be produced, 
released and discharged the said Levi Allen from 
said judgment, et hoc parati sunt verijicare/ and 
then, after the usual averments, prayed judgment, 
and for their costs. 

The plaintiff craved oyer of the memorandum, 
which was read to him in the words and figures fol-* 
lowing, to wit : 

Vol. II. 37 - 
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Sftvvfer Know all men by these presents, that I, Thomas. 

tfoyt and Hft* Sandford^ of fFey bridge, in the County of AdcRsotiy 

^^*^' in consideration of one dollar received of Levi AUeriy 

do exonerate and discharge the said Levi Allen from 

all notes, book-debts, bonds, bills, judgments of 

Court, executions, extents, quarrels and controver* 

sies, or matters now depending in law or equity or 

odierwise, for or by reason of any transaction that 

hath taken place between the said Levi and said 

Thomas Sand/brd, or between the said Levi and said 

Thomas Sandford, fTilRam Kindall, Daniel ffamer, 

E&jah Pratt, and Aaron Adams, to this date, being 

the 27th of January, 1798. 

his 

Thomas X Sandford. 
mark. 

And the plaintiff protesting that Thomas Sandford 
was not interested in the judgment obtained in his 
name with Kindall and others, who had formerly 
been partners in the contract for the non-fulfilment 
of which Allen had prosecuted them jointly, and they 
had recovered their costs, which costs were contain- 
ed in the writ of execution upon which Allen had 
been committed, but had long before the suit been 
discharged from ail interest in the partnership, and 
had' been in no ways concerned in defending the suit, 
but was merely a nominal party therein. For replica- 
tion to the defendants' plea in bar, he says, that he 
ought not to be barred, because he says, that the 
said receipt, release or discharge, proferted in the de- 
fendants' plea in bar, was fraudulently, surrepti- 
tiously, and by covin, obtained from said Sandford by 
said Allen, he tlie said Sandford being an illiterate 
man, not having had the benefit of an education 
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within this State, and wholly incapable of reading sawyer 
writing. Wherefore, &c- Hoyt >nd h*. 

The defendants, protesting that Sandford was and thaway. 
is interested in the judgment obtained by him with 
fyilliam Kindall and the others, and in the writ of 
execution upon which Levi AUen was committed, 
Sec. rejoin and say, that the plaintiff from having and 
maintaining his action against them ought to be 
barred, for that said receipt, release, or discharge was 
not obtailn^fflSlirreptitiously, fraudulently and by co- 
vin, from said Sandford by SdL\& Levi AUen in man- 
ner and form as the plaintiff in his replication hath 
alleged, and this they pray may be inquired of by 
the country. 

And the plaintiff doth the like. 

A Jury was empannelled to try this issue. 

In support of his replication, the plaintiff offered 
to show the fraud in AUen in obtaining the dis» 
charge. 

To such showing. 

Marshy for the defendants, objected, and insisted, 
that the plaintiff standing in the shoes of the original 
creditors, Sandford, KindaU^ and others, and bring- 
ing this action for their eventual benefit, was estopped 
to deny the discharge of any one of them. 

Sedper Curiam. The issue carved by the parties 
is, whether the discharge was fraudulently obtained 
or not ; and this is the sole question to the Jury. If 
the defendants had inclined to rest their defence on 
this point of law, they should have demurred to the 
plaintiflPs replication : but since they have elected to 
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Sawyer traverse the fraud to the country, to show the fraud 
Voyt and Ha» in Allen ill obtaining the discharge, must be consi« 

^^'*^*^' dered pertinent to the issue. 
Cr. Litt. 305. Estoppels are said to be odious in law. The doc^ 

trine of estoppels is one of those hard but perhaps 
necessary precepts of the law, where, for the acquire* 
pient of a general good, particular injury is often suf* 
fered to be inflicted. It was introduced originally^ to 
prevent chicanery, but it has sometimes been made 
the sanction of fraud. The Court certainly will not 
be inclined to apply it in cases of an alleged frauds 
where the jdeadings do not render it absolutely ne- 
cessary. It has been decided in the parent country, 
that estpppds cannot be taken notice of unless relied 

3 M9d. ST' on in pleading ; and so this Court hav^ ever consi- 

dered. 

Let the evidence be admitted. 

The facts which appeared in evidence were, That 
Sandford was an illiterate man. That on the 27th of 
June^ a few days after the judgment had been obtain- 
ed, Allen sent for him by a special agent to come and 
settle with him. That Sand/brd cstme ; but at this time 
-he knew that there had been an action pending in the 
Supreme Court in favour of Allen, against himself^ 
Kindall and the others, but imagined that the action 
had been discontinued, Allen informed him that it 
had been called out of Court, and the parties both 
considered that it had been in their whole conversa- 
tion. Allen proposed to pass receipts, and wrote 
two, each for the consideration of one dollar, and 
each similar in language, as applicable to a mutual dis- 
charge. These receipts were read correctly and au- 
dibly in the hearii^ of San<ybrd. AUen then signed 
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one of the receipts, and pushing it on the table to- Sawder 
wards Sandfwd^ requested him to sign it. Sand- Ho>t and h«. 
Jbrd^ hesitating, said, ** If I thought there was no ^^"^^y- 
trick in it, I would sign it ; for I owe you nothing, 
and you owe me nothing." AUm appearing to be of- 
fended, said, " Sir, do you doubt my honour ? This 
is the first time my honour was ever called in ques- 
tion by nobility or gentry in Europe or America^ 
Sandford then signed the receipt, and delivered the 
receipt to AUen. 

The Jury returned a verdict for the plaintiff. 

The defendants entered a review, and at the Ja- 
nuary term, 1804, were defaulted by order of Court 
for neglect in advancing fees. 

Samuel MilUr^ Daniel Chipmany Ehiathan Keyes^ 
and Josias Smith, for the plaintiff. 

William C. Harrington and Amos Marshy for de- 
fendants. 
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William Wallace 

against 

Benjamin Farnsworth. 

Vermofu sut IN ERROR. Oyer of the record craved, et in 

voL 1. p. 90. „ , , , 

Foriormofthe nuuo cst erratum pleaded. 

^!ts^ ^ Upon inspection of the record, it appeared. That 

in ^jeSliT ff^^il^c^y ^hc plaintiff, had impleaded the defendant 
*r^^th**"^*' in an action of ejectment, in the novel mode of 
lion of the ju- bringing such action, provided by the 88th section 

diciaiT act, is o «=» 

not obliged to 

join a landlord with the tenant in possession, who holds by parol lease, or by written 
lease unrecorded, unless it can be provedj that Uie pUintiflThad knowledge of the exist- 
ence of such lease. 
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of the judiciary act, which is, " that instead of the WailiMse 
circuitous mode of prosecuting for the recovery of Farnsworth. 
landed property, heretofore used in this State, any — — — 
person having claim to the seisin and possession of 
lands, tenements and hereditaments, shall have an 
action by writ of ejectment, according to the nature 
of the case as nearly as may be, agreeably to the form 
prescribed by law, which action shall in all cases be 
brought, as well against the landlord or landlords, if 
any there be, as against the tenant or tenants in pos- 
session of the preniises demanded ; and if any such 
action be. otherwise brought, the same shall on mo- 
tion be abated; and the judgment recovered in such 
action shall, while remaining in force, be conclusive 
against the defendant or defendants, their heirs 
or assigns ; and if the plaintiff or plaintiffs shall ne- 
glect to join the landlord or landlords, if any there 
be, with the tenant or tenants in such action; or shall, 
by collusion with the tenant or tenants, recover judg- 
ment against him, her or them, for the seisin or pos- 
session of any lands, tenements or hereditaments, 
such landlord or landlords shall not be prejudiced 
thereby, but shall, in any trial thereafter to be had, of 
his, her, or their right to Such lands, tenements, or 
hereditaments, against the person or persons so re- 
covering as aforesaid, or any holding or deriving 
claim from or under him, her or them, be taken and 
holden to have the prior possession." 

The plaintiff entered his action at the February 
term of Chittenden County Court, A. D. 1802. 
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w«Uict 'Plaintiff's Declaration. 

Fam* worth. 

' Summon Benjamin Famstvorth^ of. Sec, to appetf, 

&c. to answer unto fFiUifim fTaUace, of, See in a 
plea that to the said Waltaeej ^laintifi^ the said Farm^ 
worthy defendant, render the seisin add peaceable 
possession of a certain tract or parcel of land, with 
the appurtenances, lying and being in Hichmmui 
aforesaid, bounded on Onion river, being next abotre 
Bolton Old Comer y and being the same farm on 
which the late Joseph fTilson formerly lived ; who 
in his life-time mortgaged the same to the plaintifl^ 
and on which the said Benjamin Famrworth now 
lives, occupies, and improves, of which tract or par* 
eel of land the said Wallace^ on the first day of June^ 
1801, was well seised and possessed in his own right 
in fee, and continued thereof possessed until the first 
day of September then next following, when the said 
Benjamin Farnsworth^ without law or right, and con- 
trary to the will of the said fFallace^ thereinto entered, 
and ejected, expelled, and amoved the said WaUace 
therefrom, and ever since hath, and still doth keep the 
said Wallace from the premises, taking the whole 
profits thereof to himself, which is to the damage of 
the plaintiff, as he says, 1,000 dollars ; to recover 
which, and the peaceable possession of the premises, 
together with just costs, he the said fVtUiam Wal- 
iace brings this suit. 

At which term the defendant appeared, and the 
cause was continued until the February XtnOj 1808, 
and again continued until the September term, 1802, 
^vhen the defendant filed tl^e following plea : 
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Chittenden County Caurt,l WtiUce 

Septefnber tehn^ J. £>. 1802. i Now the defendant vamsworth. 

here in Court comes and defends the force and in- ' 

jury, when, &c. where^ &c* and pleads and says, 
;that he is not guilty in manner and form as the 
plaintiff in his declaration hath alleged, and thereof 
puts himself on the country for trial. 

By his attorney, 

Isaac M^^iele, 

And the jdaintiff likewise. 

By his attorney, 

Samuel Miller. 

The cause was then continued until the February 
term, 1803, when the defendant filed tl;e following 
motion : 

State of Vermont. ") Chittenden County Court, Fe- 
Chittenden^ ss. 3 • bruary term, A. D. 1803. 

fFilliam Jfdllaee^ plaintiff, 

V. 

Benjamin FamarwortK defendant. 

And now the said Benjamin in Court doth mo- 
. tion, that the plaintiff's said writ and process * may 
abate and be dismissed ; for that the same is a writ 
of ejectment brought against the said Benjamin;' 
that the lands therein described are lands which the 
said Benjamin^ 'at the time of the service of the said' 
writ, held and possessed by a verbal lease under Sa- 
rah fFilsony who then did, and yet does, possess the * 
same lands, as administratrix on the estate of Joseph 

Vol. !!• 38 
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w$Xktm ff^ibom, deceased, mttafate, nd that ^wdJhlf^ 
FkrJ^. WW had, before and after the service of aaid wift^ 
" hired and leased die said lands of the aMd Sarok 
fi^Uwh and hath not held tibe same by «9)r oilie^ 
tide or cbum, and fbr that tibe same ai^tiw hcmg 
brcMii^ a«l said writ bein|^ sorved en the aaiditM- 
Jamim^ and not on the said Sarah, as it ougfal to imw 
been, acoordii^ to the statute in such case made and 
provided, the said Benjtmin prays said writ and pro- 
cess may be abated and dismissed, and he have hia 

costs. Sy 

Utrrwgtm & M'Mek. 

On this motion the County Court ruled the actioa 
abated, and taxed costs for the defendant. 

To reverse this judgment the present ivrit is 
brought 

And now the said IFiOimm ffiUke^ infiustsays, 
diat in proceeding to and renderiag said Jvdgmcnt, 
manifest error hath intervened* 

First. For that'by law no judgment in favour of 
Ibt defendant can be predicated on said motion or 
plea of the defendant as aforesaid. 

Secondly. For that no wch plea in abatement can 
by law be exhibited aitter pleadmg the general issue 

and joinder therdn, and af^r Qontinuanoe had in said 
cause. 

Thudl^r. For that it is unnecessary to job any pre< 
tended landlovd or landlady with any pretended tenant, 
unless such tenancy appear by ^ed or^conlnct in 
writing, and is put upon public reeonL 

Fourthly. For that by said motion or plea, it^oes 
not appear that the said Benjamin Fam tw rA wm cr 
u tenant m the said &ni& ^nfton, or diat saU 1^^ 



m 

9nkm had «t hMh aey olubi or tide to ttw ^t^ w«ibc» 



TiKn IbHow^ a genelat amgpiiBeM <rfe»^ 
Thb ca&se was submitted wMvoul argumeiit, and 
trfie Coiif^ afterstatikig dNe sttbstanee of die record^ 
wHh A^ e&ceptiona jq eftor^ defivered the fidtowk^ 
topinion : 

Cf/fiMifc The Court are decided^ <^ opiraon, dmt 
die County Court erred in suSerkig the pka ot mo- 
tion in abatement to be filed after tbe general issut 
had been pleaded and joined» and after imparlance^ 
An abatement being a dilatory plea, should not be 
|deaded after imparlance, and surdy not after the 
general issue had been pleaded and joined; but it iA 
probable in this instance, the County Court consi- 
dered itself bound to depart from the general rule df 
practice by the words of the statute, which are, ^ diat 
if any such action shall be otherwise brought, the 
same shall on motion be idxrted,^^ without specifying 
the tune at which such motion shall be filed. But it 
may be observed, that the object of the statute is to 
prevent an injury which may be received by the 
hmdiord by a judgment in ejectment against his te«> 
nant, if^thout his being made privy to die suit Th» 
tenant may thaefore show his tenancy in abatements 
^nd ft is his duty to do it on the second day of the 
first term, acccnding to the established rule of prac* 
tice ; but if he should neglect to do this, *' the 
judgment shall, while remainiiig in fiaroe, be condu*. 
^ve against him, his heirs and asttgHs ;^' but such 
judgment shall not prejudice the landlord, for die sta- 
tute in the ensuing clause declares, *' that if die plain^ 
tiff or phdndft shall negleet to join die lap()lord or 
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WftiUee kqfidlords, if any there be, with the tenant or tenants 
Famsworth. in such actioo, or shall, by coUuaioa with the tenant 
' or tenants, recover judgment i^;^st him, her, or 
them, for the seisin or possessi<Hi oi any lai^ia, tene- 
ments or hereditaments, such landlord or landlords 
shall not be prejudiced thereby, but shall, in imy trial 
thereafter to be had, of his, her,. or their ri^t to such 
lands, tenements, or hereditaments, against the per- 
son or persons so recovering as aforesaid, or any 
holding or deriving claim from or under him, her, or 
0iem, be taken and holden to have the iH*ior posses* 
sion." So that the waiver of the.jdea in abaleascot 
•by the tenant,, cannot injure the landlord eventually; 
and t/ie motion^ as it is styled in the statute, stands 
upon the ground of every other plea in abatement, 
and should have been subjected to the same rule of 
pleading. 

; The second exception merits attration, as this is 
the first time this clause of the statute has come 
under the particular consideration of the Court. The 
words of the statute are, '^ which action {the actim 
qf ejectment) ^hall in all cases be brought as-weD 
;against the landlord or landlords, if any there be, as 
against die tenant or tenants in possession of the pre^ 
mises demanded." 

. The question is, what is the intent of the statute 
in the word tenant ? or ratlier, what shall be the evi- 
dence of such tenancy, as renders it incumbent on 
the plaintiff to join the landlord with the tenant in the 
action of ejectment ? Does the statute intend a tenant 
by indenture of lease ? and must such be recorded, 
or does it intend a tenancy by mere parol ? Were 
the question only %vhat the nature of the tenancy 
hhould be« the Couit would be inclined to consider. 
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Ihat as the object of the statute is to prevent a jodg- Wallace 
ment in ejectroent against the tenant, it would be Famsworth. 
iminateml what the tenure was; It would be suffi- 
cient that it was such between the tenant and the 
landlord ; that it was suitable that the former should 
give notice to the latter of the suit, for the brevity or 
weakness. of the tenant's tenure ought not to affect 
the landlord's privilege of being made privy to the 
action. . The statute provides, that ** the plaintiff 
ohall join the landlord or landlords, if ant/ there be.^* 
The term tenant does not necessarily ihiply a land- 
lordy excepting as aH lands are held under the sove-. 
reign as lord paramount; and the term ^^ tenani,^^ 
when not put in apposition with ^^ landlord^'*^ as in 
case there be no landlord, is borrowed from our 
former mode of bringing the action of ejectment by 
lease^ entry and ouster j where there was a supposed 
tenancy by actual lease ; but the term tenant here 
supposes a mere tenant by possession, or the actual 
possessor of the land : therefore the statute speaking 
of a possible landlord, says, ** if any there be.^^ 

What then shall be plenary evidence to the plain* 
tiff, that there is any landlord who it is incumbent on 
him to jdin with the tenant in possession, or the ac- 
tual possessor of the land, in his action of ejectment ? 
for it seems the existence of a landlord is a point ne- 
cessary to be determined by tlje plaintiff on the impe- 
.tration of his writ. If a person ejects another from 
his land, and the plaintiff brings his action against 
him, not . knowing of any person under whom the 
ejector may hold, it might seem unreasonable that 
Jhe ejector should defeat his process by showing, 
.that by a contract known only to the parties, he was 
a tenant to some one. On the other hand, if the 
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Wftttico i^aintiff was at all times allowed to plead ignonriiap 

7«ni»^rofth. of the ejector's holding as a kssee^ the atetmte wooidf 

"■'*~"*''"'~~ be defeated. Where diea shall the Ime be dRMB 

to give the statute a rational constraction f 
r#nMtf Stat. The act regulating the coQveyanees of real eatatei^ 
Tia Js. ' and for the prerention of frauds therein, is eoittidered 

by the Court to bear upon dib subfect, vAn&Bk it 
enacts, ** that no deed <^ bargain and ssde, mortgage; 
or other conveyance in fee-sitnple» ee^tail, or fcr 
term of life^ or any lease for more than one year from 
the makix^ thereof of any holds, tenements, or beie- 
ditaments in this State, shall be good and eflecftial in 
law to hold such lands, tenements, or hefeditamenls 
against any other person or persons but the gnaHor 
or grantcM^, and their hesrs only, unless the deed or 
deeds thereof be acknowledged and recorded in mui^ ' 
ner aforesaid.'^ Here appears to be a line drawn be« 
tween the evidences of land tenures which shall be 
considered to be known to third persois, and those 
which third persons are not obliged to notice, tliough 
they shall enure against die contracting parties, their 
heirs and assigns. 

The Court do not, however^ go so &r as to say, 
that in every case of parol lease the plaintiff in eject^i 
ment is excused from joining the landbrd with the 
tenant in an action against the latter ; for if die know* 
ledge of the existence of the lease can be carried 
home to the plaintiiF, his writ shall abate, if he has 
neglected to join the landlord with the tenant. But 
then, if the defendant, when sued alone, would taiee 
advantage of this, he must set forth such knowle^[e 
in the plaintiff in his plea in abatement* 

The Court therefore consido", that a phdntiff ia 
ejectment, brought under the 88th sectiofi of the ju- 
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^JMnary act, is not oldiged to jdbi a landlord with the waunat 
tenant in |io88es9ioii, who holds by parol leoie, or Fms^h. 
written lease unrecorded, unless k can be proved 
that the phontiff had knowlec^ of the exigence of 
wch lease. As such knowkc^ in the {rfaintiff is 
.sot allegated in the defendant's motion or plea in 
dMtement, tbe Court consider, that the County 
Court ^red in abatii^ the plaints process for the 
cause therein assigned. 

The reiMining exceptions in error, as the former 
axe held valid, do oot require a particular con^dcra- 
tton at diis tisie* 

Let judgmemt be entered, that the Court having 
xaspected the record, do find that there b error in 
the same^ and that the judgment of tbe County 
Court be reversed* . 

Tyler, Assistant Judge, hesitated in opinion as 
to the second exception. He noticed, that the plain- 
^ had in his declaration, in describing the land, al- 
lied, that it was ^* the same &nn on which the late 
Joseph Wilson formerly lived, who in his life-time 
mortgaged the same to the plaintiff.'' This implied, 
that the fee of the lands demanded by an existing 
ocmtract, was in the heirs of the intestate fFilson^ 
whose administratrix is set fordi in the defendant's 
motion or [dea in abatement to have been his lessor; 
The plaintiff, as mortgs^e, must have been conu- 
sant of the claim of the representatives of fFilson; 
and as lands in this State are or may be assets in the 
hands of the administrator, or at least held by him 
for certam ^rposes, and for an uncertam time, to 
he Avided among the heirs, through die administra* 
tor'^ instromeotality, under a deft-ee of the probate. 
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Waikee the plaintifF must have had such knowledge of tlie 

FaniBworth. tenancy by his own showing, • as rendered it mcum- 

"""■"""^-^ bent on him to join the lessor with the tenant ; but 

he concurred with his brethren as a general rule, that 
the plaintiff in an action of ejectment brought uiider 
the 88th section of the judiciary act, is not obliged 
to join a landlord with the tenant in possession, who 
holds by parol lease, or written lease unrecorded, 
unless it can be proved that the plaintiff, before the 
impetration of his writ, had knowledge of the exist- 
ence of such lease ; and that, if the tenant would take 
advantage of this in abatement, he must specialty 
allegate such science in the plaintiff in his plea. 

Samuel Miller and Amos Marshy for plaintiff. 
PTilliam C. Harrington^ ioc defendant. 



Charles Blin, Appellee, 

against 

Hay and Trimble. 

Administrators of George Trimble. 

A submissiott DEBT ou an award of arbitrators. Demurrer to 

to five arbitra- , , , 

tort by name» tnC declaratlOIV 

h^ made in T^^^ action was Originally commenced against 
^«ity ^^ of f^^orge Trimble ; but on his deatli being suggested 
them, though on the rccord, the admuiistrators entered as de- 

such award be ' 

signed by a feudantS. 

SStJItort, it The plaintiff declared against George Trimble in ji 
if hl^'^^t P^^ ^^ he render to him the sum of sixty-two 

•et forth that 

the minority were nreaent «t the hearin|^, or at the least that thej were notified of tlie 

i^mt and place of the meeting of the arbitnton. 
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pounds ten shiUings of the current money of the State Biia 
of New-York J equal in value» &c. which he justly H&y and Trim- 
owes» &c. for this, to wit, whereas there were certain ^^' 
disputes and controversies subsisting between the 
said Charles Blin and the said George Trimble^ then 
both of Crown Point j in the State of New- York, re- 
specting the use, rent, or occupation of certain lands» 
held, used, occupied, and enjoyed by the said Charles 
JBlin^ and the value of certain improvements made 
thereon, they therefore, the said Charles and George^ 
on the 10th day of January, A. D. 1795. for the final 
end and determination of all such disputes, by their 
certain bond Or obligation in writing, sealed with the 
several seals of them the said Charles and George, 
covenanted and agreed, that fFilUam Bott, Esquire^ 
of fFillsboroughf John A". Bennet, Esquire, of Brid" 
part, Mr. Moses Taylor, of Crown Point, Nathaniel 
Moseley, Esquire, of Bridport, and Cornelius Fonder 
K , of Crown Point, should be arbitrators mu* 
tually chosen by each party to meet at the house of 
Charles BGn^ aforesaid, on the first Monday after the 
20th of February next, meaning and intending, 
as the plaintiff avers, the 25th day of February, 
A. D. 1795, to take into consideration, iKxa- 
mine, determine, and award, what is the valfeie 
of all the improvements, '.vhether in buildings, 
fences, or orcharding, made by the said Charles • 
Blin on the lands he then possessed or claimed the 
possession of in a patent of land called Cornets Pa^ 
tent, the amount of which the said arbitrators are to 
charge to the said George, and they are like\tise to 
examine and award what the yearly rent, use, or oc- 
cupation of all the lands used, occupied or enjoyed 
by the said Charles Blin, from the time of his first 
Voi. 11. 39 
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31m coming on to the patent aforesaid, to the date of the 
Hay «nd TVim- Said Covenant or agreement, viz. the 10th of Januartf^ 
. 1795, aforesaid, the amount of which to be charged 

to the said Charles BUn^ and to determine and award 
which party ought to pay the legal costs which ac- 
crued, the amount of which to be charged to him ; 
which award the said arbitrators, or a majority of 
them, are to sign and seal, and deliver to either or 
both parties requesting, in ten days from the date of 
the first meeting, which award, executed by the said 
' arbitrators, or a majority of them, as above mentioned, 
they the said George and Charles covenanted and 
agreed, that it be made a rule of the Court of Com- 
mon Pleas for the County of Clintorij in said State of 
New- Yorky as by the said writing obligatory, ready 
in Court to be shown, may fully appear ; and whereas 
afterwards, to wit, on the 25th of February ^ 1795, the 
aforesaid William Bott^ Moses Taylor^ and Nathamel 
Moseleyj a majority of the arbitrators mutually chosen 
as aforesaid, according to the submission aboverecited, 
having fully examined and duly considered the {Mxx)fs 
and allegations of both the said parties, did make and ^ 
publish their award between the said parties, sub- 
scribed with their names, and sealed with their seals, 
111 manner as follows, that is to say ; 

First. They did awai d and order, that all actions, 
suits, quarrels, and controversies whatever, had, 
moved, arisen, and depending between the said par- 
ties in law or equity, for any manner of cause wliat- 
cver, touching the said premises, to the day of the 
date of their award, should cease and be no further 
prosecuted, and that each of said parties should pay 
and bear all the legal costs of any action or actions 
that have subsisted between the said parties prior to 
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» 

this arbitration, equally between theiti, and the costs BTm 
of this arbitration shall be paid equally between said haj $^ Trim* 
parties. ^*^' 

Secondly. They did also award and order, that 
the said George Trimble should pay or cause to be 
paid to the said Charles JSlin sixty-two pounds ten 
shillings, current money of the State of JS/ew-Yorky 
equal in value to the current money of this and the 
United States as aforesiaid, on or before the 15di day 
ef May next, meaning and intending, as the plaintiff 
avers, next after the day of the date of said award. 
And, 

Lastly. They did award and order, that the said 
Charles and George^ on payment of the sum of 
62/. 10^. of the State currency as aforesaid, equal, 
&c. should in due form of law execute each to^he 
other of them, or each to the other's use, general re- 
leases sufficient in law for the releasing of or by each 
to the other of them, his or their heirs, executors, 
and administrators, of all actions, suits, awards, 
quarrels, controversies and demands (excepting one 
certain bond, which the said George Trimble holds 
against the said Charles Blirij conditioned for the de« 
livering the possession of the house and land on 
which the said Charles Blin then lived, to the said 
George Trimble) .whatever, touching or concerning 
the premises aforesaid, or any matter or thing there- 
unto relating, from the beginning of the world until * 
the aforesaid 10th day of January y A. D. 1795, as by 
the award here ready in Court to be shown may fully 
appear ; which said award, rendered as aforesaid, was 
signed, sealed, and ready to be delivered to the par- 
ties, tvithin ten days from the first meeting of said 
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Biin arbitrators ; and the said Charles Blm further saitht 
Hi^ and Trial* that he hath done and performed all things on his part 
_ to be done and performed according to the submis- 

sion and award so made as aforesaid ; and the said 
George Trimble hath wholly refused and n^ected 
to pay to the said Charles Bhn the said sum of 
62/. IOj. current money of the State of New- Yorkf 
equal, &CC. although the time of payment hath long 
$ince elapsed, or to do and perform the things 
awarded to be done and performed on his part, but 
he to do the same, although often requested, hath hi- 
therto wholly refused, and still refuses so to do; 
wherefore an action hath accrued to the said Charles^ 
to have and demand of the said Oeorge Trimble the 
said sum of 62/. 10^ • current money, &Ct equal, &c« 
for the recovery of which, with just costs, he brings 
suit. 

To this declaration the defendants demurred^ and 
for causes of demurrer set down, that the award was 
not in pursuance of the submission, in the following 
particulars : 

First. That the submission was to five arbitrators, 
whilst the award was made by three, and did not set 
forth that the other two were present or notified. 

Secondly. That the submission was olxparticular 
controversy, respecting improvements made by the 
plaintiff on certain lands, and what was the value of 
the yearly rent of the land, whereas the award direct* 
ed, that the parties to the submission should in due 
form of law execute to each pther of thera releases 
sufficient in law to release all actions, suits, awards, 
quarrels, controversies, and demands, touching or 
concerning the premises, or any matter or thing 
thereunto relating, from the beginning of the world 
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to the day of the date of the award, which releases BUn 
would bar thii^ not submitted. Hay ami Tn»* 



bie. 



The cause was submitted without argument, and 
the Court delivered the following opinion : 

* 

The first excepticm to the sufficiency of the decia* 
ration is, that the award was by three whilst the sub- 
mission was to five arbitrators, the other two not ap* 
pearing to have been present at the meeting, or no- 

tifiedt 

The award declared upon appears to have been 
aigned, ftcc. by three of the arbitrators ; so far it is 
consonant with the submission : but the Court con- 
sider that the submission was to the whole five. *^ It 
is covenanted and agreed, that fFiUiam Bott and the 
others, naming the whole five, shall be arbitrators," 
to take into consideration the subject matter of the 
submission ; and that, as it docs not appear that the 
two who did not sign the award were present, or no- 
tified of the time and place of meeting the award in 
this respect, does not follow the submission, and the 
declaration is considered insufficient 

The Court are confirmed in this opinion by recur- 
rence to the books, more especially to the case of 
DaUing v. Matchety Mich. 14 Geo. IL Barneses 
Notes^ p. 57. 

Parties to an arbitrament, without any improper 
motives, may have a peculiar and reasonable predi- 
lection for a particular person or persons to sit as ar- 
bitrators. The subject matter in dispute may be 
better comprehended by some than others, owing to 
their particular avocations in life. When a person 
submits a coptroversy to five arbitrators, he has rea- 
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BKa son to expect, that all will be present at the hearit^ <^ 
Hay and Trim- ^is cause, or at least that all will be notified of the time 
^^' and place of meeting ; for the absence of one might 
materially affect the award. His superior judgment 
in the matter in controversy may have been relied 
upon by the party in preference to that of all the 
others, and might have altered the opinion of the 
others ; and although a majority, after a candid dis- 
cussion, may make the award, yet all the arbitrators, 
to whom tlie matters in controversy have been sub- 
mitted, in the terms of the present submission, ought 
to be present at the hearing, or at least it should ap- 
pear that they were notified of the time and place of 
meeting, if not present. 

The second exception to the declaration seems not 
to be so well grounded. 

The great object of this and every other arbitra- 
ment is to put an end final to an existing controversy; 
and this power is given to the present arbitrators, and 
they appear not to have exceeded it in the award, as 
the releases directed by it to be executed by the par- 
ties to the submission, slk not general releases, which 
would have been nought, but are expressly so quali- 
fied as to operate only upon ^^ all actions, suits, 
awards, quarrels, controversies and demands what- 
ever, touching the premises, that is, respecting the 
matters submitted, or any matter or thing thereunto 
relating^ 

If therefore this award had been correct in other 
particulars, so that it might have been pleaded in bar 
to any action respecting the patent of land not sub* 
mitted, it could be avoided by showing, in due 
' course of pleading, that the submission did not em- 
brace such cause of action. 
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Bat as the Court consider the declaration to be in- BUn 
sufficient on the first point, and grossly so in other H*y and Trim- 
particulars, ^^^' 

Let judgment be entered for the defendants. 

Declaration insufficient. 

Daniel Chipman and Elnathan Keyes^ for plaintiff. 
PTiltiam C. Harrington and Josias Smithy for de- 
fendants. 



Stephen Peael, Sheriff, 

against 

Ebenezee Allen. 

THE Legislature, at the sessioris of the General 
Assembly, October^ A. D. 1802, passed the follow- 
ing act : 



<c 



An act restoring Ebenezer Allen to his law. 



" Preamble. Whereas Stephen Pearly of Bur- '"'* ^^^. "• 
Ungtony in the County of Chittenden, in the capacity cuaiy^ani ^ 
of sheriff of said County, recovered a judgment f priJ^tc^lTt 
against the said Ebenezer Allen, by the consideration ll^mSjI^SS 
of the Honourable the Supreme Court of Judicature, Jjf ^£fi{*^f 
holden at Burlington, within and for the County of !* "'"^ ^"^^ 
Chittenden, at their June adjourned session, one thou- wfd 
sand eight hundred, for the sum of one hundred and 
twenty.nine dollars and fifty-seven cents, including 
adages and costs, by reason of which the said 
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Petri Ebenezer is now imprisoned in the commoa gaol of 
AHen. Chittenden County : Therefore, 

- c( Section first. It is hereby enacted by the General 

Assembly of the State of Vermont^ that the action of 
the said Stephen against the said Ebenezer be s^ain 
entered on the docket of said Court, and stand open 
for a ne\¥ trial, and that all judgments rendered 
against any person or persons in consequence of said 
judgment, be stayed, and no further proceedings 
thereon had. 

" Section second. And it is hereby further enact* 
ed, That if the said Ebenezer Allen shall eventually 
recover in said suit against the said Stephen^ he shall 
have right to tax his legal costs from the commence- 
ment of his said suit, and his legal costs, which have 
arisen in all suits which have been instituted in con- 
sequence of said judgment. 

" Section third. And it is hereby further enacted, 
that on the said Ebenezer^s procuring bail to the 
amount of seven hundred dollars, to the acceptance of 
the sheriff of said Chittenden County, that his body 
shall be forthcoming to be charged in execution, if 
final judgment be rendered against him in said suit, 
it shall be the duty of said sheriff to permit thp said 
Ebenezer to go at large whither he will ; and no suit 
shall be maintainable against said sheriff for an escape, 
nor against the surety of the said Ebenezer on the 
bond heretofore taken for the liberties of the prison, 
on tlie execution at the suit of the said Stephen by 
virtue of which he is now imprisoned." f 

At the February term, A. D. 1803, Ebenezer Al- 
len procured the clerk to docket the action referred 
to in the act. 



t I i n" * 



JUNE ADJOURNED TERM, 1803. 313 

Keyes^ counsel for the sheriff, moved that it might reari 
be struck from the docket, as it appeared to be an* Alien. 
entry without mesne process. 

Harrington^ counsel for Allen^ stated the substance 
of the act, but confessed that he could not produce " 
it, as by some delay of the press, the annual pam* 
phlets containing the acts of the last session of the 
General Assembly had not been distributed ; but as 
the Court knew of the passing of the act, he trusted 
they would suffer the action to remain upon the 
docket. 

Sedper Curiam. This act, as it is represented by 
Mr. Allen* s counsel, is a private act, and as such the 
Court are not obliged judicially and ex officio to no* 
tice it. If advantage would be taken of it, it should 
be attached to the record. If such act has been pass* 
ed by the General Assembly, it is no excuse for the 
person in whose favour it was enacted, that the"* an- 
nual pamphlet containing recent acts, has not been 
promulgated. He should have obtained a certified 
copy of it from the office of the Secretary of State. 

The clerk is directed to erase the action from the 
docket 

Action erased from the docket. 

And now, at the present term, Harrington^ coun* 
sel for AUenj procured the clerk to docket the action 
again, and filed with the clerk an office copy of the 
act, certified by the Secretary of the State. 

Hitchcock moved that the action should be struck 
from the docket. 

Vox.* IL 40 
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Petit First. Because it is an action without mesne pro- 

Allen. cess, and not entered by spfecial feave or order of 

^ Court, 

When the Le- Secondly. If the action could be sustained without 
plilate** wt* process by operation of the act, it should have been 
S!?*- 5 "V*^ entered tlie last term of the Court, and cannot be en- 

tnal, and make ' 

no mention of tercd the present term. 

xhe term at _ 

ivhich the ac Thirdly. Because the act is unconstitutional, and 

lion shaU be ^t r . i 

docketed, it therefore void. 

•hall be con- 
strued to in- 

tend tite fiext Httckcock, counscI foT PcarL The act does not 

term after the ' 

passing of the provide for any process, and therefore has left AUefi 

fctjandanad- ,. , '^ - , , . 

joumed term, subject to the same rules and regulations as to pro- 

when a stated n ^i_ 

term inter. ^^» ^ ^ Other suitors are. 

S"^M»lidlrS There are several modes by which an actioii may 

•s the nexf \^ brought luto this Court. 

' The first and most dommon is by appeal from 

such subordinate Court, over whom this Court have 
appellate jurisdiction. 

Secondly. By original process, returnable imme- 
diately to this Court. It is true that in certain cases 
the action may be entered in this Court, and the pro- 
• cess issue antecedently ; but in such cases the entry 
is made by special leave or order of the Court, or by 
some prerogative powers existing in the officers of 
government. Such are indictments by the Grand 
Jury, informations by the State Attorney, rules to 
^how cause for contempt, the writ of habeas corpus^ 
or subpoena duces tecuniy &c. 

This action does not come into Court in any of 
Ihese modes, or in any other, if we have omitted any 
by which an action can be legitimately entered on die 
docket. 
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Here have been several trials^ final judgment, exe- ftui 
cution, and consequent commitment; and after alj aiLo. 
this it is surely as reasonable that our client should " 
have due notice of the revival and entry of the ac-^ 
tion, and his obligation to appear and prosecute it, a$ 
it was that Allen should have such notice when the 
Action was originally commenced. 

This is a private act, and an individual is not 
obliged to notice it, any more than the Courts of Jusi- 
lice, unless the knowledge of its existence is specially 
communicated to him by due process of law. 

An attempt was made to thrust this action into 
Court the last term without even producing the act. 
But the Court observed that it was a private act, 
which they were not held officially to notice, unless 
attached to the record, and accordingly ordered the 
action to be struck from the docket. Our client had 
therefore every reason to conclude, from the deci- 
sion of this Court, or at least from its operation, that 
the act and the action were put for ever at rest ; and 
when a second attempt is made to force this. action 
tinder the consideration of the Court, this forms an 
additional reason why our client ought to have had 
sufficient and regular notice of the attempt ; and this 
leads us to our second exception. 

That if the action can be sustained by the mere 
operation c^ the act without antecedent process, it 
should have been entered at the past term. 

The act was passed at the October session of the ' 
General Assembly, 1802, and the next term subse- 
quent to the sessions was the last February term, 
which it is manife^ was the term intended by the 
Legislature when the action should be entered* 
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Peiri The Legislature, when they granted this privilege 

AUen. to Alletiy surely did not intend that it should extend 
to an election in him to enter the action at any future 
time which he might prefer ; for as this very extraor- 
dinary act has stayed all proceedings on the judg- 
ments, as well against him as against any person or 
persons in consequence of said judgment, if AUen 
could elect a term at which the action should be en- 
tered, he would have every motive of interest to defer 
the entry to as distant a term as possible, as in the 
meanwhile the collection of a debt against him would 
be suspended, whilst it would be very questionable 
whether Pearly when conusant of the act, could re- 
vive the action under it ; and if Allen can leap over 
the first term after passing of the act, as to the entry 
of the action, why may he not a second or a thin}^ 
and to what term shall he be restricted? We have^ 
however, little occasion to dwell upon these minor 
defects in this docket qntry, ^s we rest firmly upon 
our third exception to the jentry, which cannot be 
shaken without shaking the constitution itself, which 
is, that the act itself is unconstitutioaal, and therefore 
void. 

The second section of the plan or frame of govern- 
ment in the second chapter of the constitution vests 
the supreme legislative power in a house of repre- 
sentatives of the freemen of the Commonwealth or 
State of VermonU 

The .third section vests the supreme executioe 
power in a Governor, or, in his absence, a Lieutenant 
Governor and Council. 

The fourth section vests the judicial pefwer in the 
Courts of Justice. 

A distinct and separate use of these pow«^ the 
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framers of our constitution considered absolutely ne- Pearl 
cessary to preserve the blessings of liberty, and keep Alien. 
the government fre«. Therefore, gq/arding against 
their interference in a particular instance by the 5th 
section^ which gave the Legislature power to "erect 
a Court of Chancery, provided they do not comtHute 
themselves Judges of said Courty^ it is expressly de- 
clared in the sixth section, that ^^ the legislative^ exe- 
cutrvej and judiciary ^ shall be separate and distinct^^^ 
so that neither exercise the powers properly belong- 
ing to the other; and to impress this fundamental 
principle upon the people, the eighteenth article of 
the declaration of rights declares, ^^ that frequent re- 
currence to fundamental principles, and a firm ad- 
herence to justice, moderation, temperance, industry 
and frugality, are absolutely necessary to preserve 
the blessings of liberty, and keep government free ; 
the people ought therefore to pay particular attention 
to these points in the choice of officers and represent 
tatives, and have a right in a legal way to exact a due 
and constant regard to them from their legislators 
and magistrates in making and executing such laws 
as are necessary for the good government of the 
State." 

We consider the act under consideration to be un- 
constitutional, and therefore void, in that the provi^ 
sions of it are gross interferences by the legislative 
with the judicial power. 

The granting a trial de novo is properly and essen- 
tially a judicial act, and cannot be done by the Legis- 
lature ; for the act of granting a new trial necessarily 
implies a retrospective consideration of a cause al- 
ready tried, and the. question whether grantable or 
not, often involves questions of practice in the Court, 
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Pearl aikl not unfrequently goes to the merits of the cause^ 
Aii^n. as in cases where the motion is grounded on mate- 
rial evidence, recently discovered 5 in all such cases 
no just distinction can be made between the power 
which tried the cause originally, and the power whidi 
may grant a new trial. Both are judicial, and neither 
legislative. If a subject is injured by another, he 
does not apply to the Legislature for redress, but t# 
the Courts of Law, For the Constitution has so di- 
rected him, and he leam^ from it, that during the trial 
at least the Legislature shall not interfere. It is ac- 
knowledged by all, that during the trial they canaof 
interpose ; if they should attempt it, the very attempt 
would excite a general adarm; but die Legislature 
consider, it seems, that they may interfere after final 
judgment, execution and commitment. What is the 
spirit of this act ? Does it not in effect say to this 
Court, " We the Legislature, consider, diat you the 
Judges of the Supreme Court of Judicature, have not 
done justice to AUen, one of your suitors ; therefore 
we command you to try his cause over again." Ima- 
gine that this Court should obey this unconstitutional 
mandate, and Allen should again be unsuccessful, 
cannot he apply again to the Legislature, and cannot 
they again command ? and every time they grant a 
new trial, even through respect to them, must it not 
be necessarily implied, that they reyise the judicial 
proceedings of this Court. Where, then, is the benefit 
to the suitor in that the Legislature cannot interfere 
whilst his cause is on trial» but may at pleasure in« 
terpose after the suit is judicially terminated ? 

But if die Legislature formerly assumed this 
power, for it is manifest they never held it constitu- 
tionally, it is certain they did not possess it at the 

4 
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passing of this act ; for they have themselves placed VttA 
the power on its constitutional ground by the act of Alten. 
March 2, 1797, which enacts, " that the Supreme jr^^^, gtat. 
Court of Judicature, and the several County Courts vol. i. p. 96 
within this State shall have power to grant new trials 
in all cases within their respective jurisdictions, aC'- 
cording to the usages of law, at the same session in 
which judgment was rendered in Said cause, or bjr 
petition to any subsequent session of the same Court 
in which the original judgment was rendered." 

Before the passing of this act, the judicial Courts 
possessed and exercised the power of granting new 
trials on motion^ but not on petition ; and as such 
thotionSi by the practice of the Courts, could not in 
their nature be filed after final judgment, execution 
issued, and adjournment of the Court, cases arose 
where, by the discovery of new and material evi- 
dence, and other causes, new trials ought reasonably 
to be had ; and the Court having no power to grant 
new trials in such cases, the Legislature assumed the 
power^ and were suffered to exercise it ex necessitate 
rei ; but the act cited acknowledging the power to 
grant new trials in all cases to be in the judicial 
Courts, the Legislature can on no pretence continue 
to exercise it. 

But the object of this act is not merely to grant a 
new trial to Ebenezer AUen^ but furtlier to interfere 
with the judicial powers by directing the taxing of 
costs, not only in the suit on which the new trial is 
granted, but his costs which have arisen in all suits 
which have been instituted in ednsequence ofsaidjudg^ 
ment.^^ Moreover, the act not only suspends the 
judgment in the suit on which the new trial is grluit- 
ed, but stays, if not absolves, all judgments rendered 
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Petri against any person or persons in consequence of said 

AUcn. judgment. 
■■■■ Certainly thene never was a stronger case, or which 

called more imperiously for the interference of this 
Court to withstand the encroachments of the legis* 
lative power than the present ; for the absurdity d" 
the act granting a new trial to Allen can only be sur- 
passed by its unconstitutionality. 

Whenever the Legislature exceed their constitu- 
tional powers, it is for the judicial Courts to restrain 
them. We are sensible that less danger is appre- 
hended by the people from the assumption of un- 
constitutional power by this popular branch of the 
government, than from either the executive or judi- 
cial ; but the people are too often blind to their own 
political interests, and need often to be saved by sa- 
lutary checks upon their favourites, even when they 
are most confident, and consider themselves most 
secure. 

We have in this act an instance of legislative in* 
terference with the judicial in granting a new trial 
after final judgment, execution, and consequent com- 
mitment ; of releasing a prisoner from gaol, commit- 
ted in pursuance of a judgment of this Court ; of di- 
recting the taxation of costs ; and, finally, with the 
two-edged sword of legislation, destroying the judg- 
ment debts of others not immediately concerned in 
the suit on which the new trial is granted. 

If the legislative can so far interfere with the judi- 
cial powers as in this -act, where shall bounds be set 
to their violations of the constitution ? For our own 
part, as citizens of the government, we confess our- 
selves alarmed for our constitutional rights, and have 
reason to apprehend, that if a check is not put by this 
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C0Qrt)to.tfis;eateiisii«i of l^slative. power, that we Pe«ri 
shaU shocdf meet:aaact of the General Assembly, Alien. 
dkecdng vtet sbatt.bex the.opimoa of this Court in - 

poini of law^ 0r:wfaait 8faaUti^the.vecdictx>f the Jaiy 
inmattcx of fact' 

Daniel Chifiman, counsel for jiUen. Tbejirst ex- . 
ception to the entry must be: determined by the opi- 
nion of the Court oirthe third i for if the act be con- 
stitmionalj the legislative power in directing it to 
be entered without process, cannot be denied. In 
the present case there seems less occasion for mesne 
process, as that had already been commenced in the 
original institution of the suit; and all which is ne- 
cessary to be effected 'is for the Court to take up the 
cause with all its proceedings, exceptii^g the final ver- 
dict and judgment, which are suspended by the act, 
and to proceed in it as in any other case where a trial 
dt novo is granted. The act contemplates this when 
it provides, ^^ that the action shall stand open for a 
new trial,'* and'that AUm^ in case he should recover, 
should' not merely have his costs on the new trial, 
but " ^ould have a right to tax his costs from the 
commencement of said suit.'' 

The mere exhibition of the act to Pearl supplies 
the place of any process to bring him into Court ; for 
the objection prevalent at the last term," that the act 
is of a private nature, is now done away by its being 
filed in Court, and PearPs appearance must estop 
him from pleading ignorance of its existence. 

Upon the second exception we observe, that as^ 
the act has pointed out no term in which the action 
fihall be entered, it must intend that it should be 
entered at some term considered to be within a rear 

Vol. IL 41 
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Pc wi sufiabk time, . whkH * b left to ' thfe sdand cfecittton 
AUen* of tljc eooft, : III tUt cxtitise of ^ surff discrctkfii \irfi 
^ trustlhe Coriit v^iUrcdnMAer' thatUitoi attt«ij<teftUa«» 
enter thd tattion at the l<ist-t*rm,' inia/modr v^hicb«i^ 
is true was considered to be irregular^ b6t whiiii^hcr 
has rectified the present term, according to the sug- 
gestion df the* bench4 

It' will bd observed^ hoU^ever, that« the' present ii» 
but an atljotimtiieht' df the Fehriiary terafi) in » wfaic^' 
it' is contended^ thi action ought* to' Iiave bccn^eni 
tcred, and. that the^ whole ternij both in its -outset' 
av>d prolongation bj^ adjournment^ is considered' in- 
legal import to be but one day. 

As to the third exception, \te consider the p^rsstng. 
of the act' by- the Legislature to have b^n no un* 
constitutional ex-ercisC' of power. It itf a poWer ac- 
knowledged by our opponents to have» be^it^exer* 
cised ex necessitate- rei by the Legislature* in cartMr' 
caseS' befope the passing of the* act of March 2; 1707^ 
and weconsiderthat' it may andmusit be ex^ercised- 
ex necemtate rev in aU> case«- not -comprehended' in 
^ this act. Xlie present ^ case is certainly- not included . 
iu the. act ; tlie second proviso to the second section 
Vermont sut of which providcs, ^^ that no new trial shall be mosA* 
▼«. p. . ^j jj^ ^j^y cause, unless the petition and citation' be 

preferred and served on the adverse party, if the'rea* 
sons assigned be a matter of law, within one year next 
after the rendition of the original judgment ; or ifthe' 
reasons assigned be the discovery of new. evidenec^. 
within two years next after the rendition^ of the-^ri- 
ginal judgment;, any thing, herein contained/ tO' the 
contrary nofewithstandiog*" The^judg^aent^ which 
Alkn seeks to reverse by a new trial, , was> entered. 
more than two ypars before [i^ssing the^ act, beuig. 
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ftuicKd at Jime ad^oqme^ 'Hem of ;the Suf iffnc F^^ri 
Court, iL D. i800, and At act passad NwanAer aUcs. 
9tk,i803. 

We JBbaH (not paidrtdaiiy tioliise our f^f^neirt'^ 
damuBgand.pictuDeaiue startemem ^ ti)e destFucUve 
coofiequenoes »i)ich may tbe tfaa^oed 4io .flow frpm 
the Courts sanotioning tbe i»l OKwile in li^v^ur >Qf 
our diient, as iwe oonudsr Us obaeryntioos ftDetter 
odspted to ftbe fodhicdl jorena duo for 4he siober |)ce- 
cit»:ts 'Of a Court of lusticc. 

f^Esfiianid Chipmaiu Our Acst cxceptioci we are 
coment s>1»ould abide tbe ddciaioQ of the Count on 

ibe third. 

In repdy to what has been advanced .by Mr. Chip- 
man .on the «eoonfi, <vve obsenre, that when a maUer 
is, left to the soimd discredon ^iT a Cooirt, thi3 dtscre 
iioB, to -be^owwrf in legal import, must be Tegnalated 
hy known and ^estalblii^ed pcincifiles or rnies of |»;ac- 
tice. '* Whefi any <hii^ is left ip any person to be 
done according 'tp his discretion^ the law intends it 
^must be done with «ou«d discretion, and acoerding t9 
lew.^'* 1 LifU. j1^. 4!iti. What is <he rule in eases 
AVhere a new trial is granted? When a x\c\v trial is 
wanted by this Court on petidon, wliioh is .the moftt 
analogous case Which can be p itf, the entry or 
natnes of *bc parties in rtbe xmiae to be rcheaixl, i? 
docketed immediately on the granting 'the poiyer 
erf the petitttofi, and 4iot at any ifutoce ierm of the 

Coirrt. 

Ix, is said the present term, bcii^ ao adjouroincin^ 
tjF the term in whic*i we cowtend the action shouW 
liave been -entered, is^^yt aprotongation^rfthe stateil 
term, and must be «on«idOTed in legal iniporj t^D be 
the same. 
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Pesrf ft IS true there is a saying, tint the whole tcraiii 

Alien. tiut one legal day, but this b said in the books to far 
'■*"**~~ a fiction, and can only apply in cases of adjounlmcBl 
from morning until the afternoon sittings, or from 
one day to the next, or to a diird day, when a dSev 
nan juridicuB, as a Sunday or red-lettered day^ shaH 
intervene, which adjournments are not noticed ob ibe 
record ; but cannot apply to an adjourned as pared of 
the stated term. An adjourned term ki this State is \o 
^ almost all intents and purposes a distinct and new 
term ; for new venires issue, and fresh term fees are 
taxed, and new original eiUries are made. A^ip^ab 
from the County Courts cannot be entered, it islrue^ 
at an adjourned term, because they are express^ 
restricted to the stated term by the statute ; but ap- 
peals from the Probate Courts may be entered, and 
reviews, which can never be taken to the same teno^ 
can be entered at the adjourned term. The -recoids 
of the Court are not made up as of the same« but as 
of a distinct and separate term ; and lasdy, ttie act it- 
Bclf granting the new trial, contemplates the adjoim- 
^d as a separate term ; for if it were not so, it would 
fiot have described the judgn^ent as rendered by the 
Supreme Court of Judicature at their ** June ad- 
journed session /" but tiie judgment would have been 
described in the preamble as rendered by the Su- 
preme Court of Judicature, at their stated February 
term^ holden by adjournment mJune^ &c. 

As to the constitutionality of the act, we briefly 
observe, tliat there is in the nature of things a dis* 
tinction between legislative and judicial acts ; a dis- 
tinction, if not precisely defined, well understood^ 
-especially as it relates to the present subject. To this 
distinction die constitution refers in the section read 
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•in liK opening. It ratoinsfer the Coutt teileckle nMri 
nprhether the legislative have by this act, ia violation aum. 
•of Ac constitution, interfered with the judicial pow- - 

er; which we shall submit, with the obsovations 
made in the opening ; for it is not a matter of so high 
importance, as connected with the cause &i6 lite^ as 
we contend, that if the Legislature ever constitu- 
tionally possessed the power to grant new trials in 
the Courts of Law, they have <feve6ted themselves of 
it by the statute tX March 2^ 1797. 

It is objected, that as Allen^ at the passing of the 
act ^f Nmembar^ 1802, wj» •excluded from Uie be- 
nefit of the act of March^ 1797, by a limiting clause, 
therefore the tnterfiarence of the Legislature is pro- 
per» as otherwise he would be without remedy. 

•But if ^e Legislature abandoned an assumed, or 
delegated a legitimate power by the act of 1797, and 
. itmited the benefit of the act to those who availed 
themselves of tt in time ; non comtai that the Legis* 
.lature can conBtitutionally extend the beneiks of it 
fo him who does not. 

Opinion of the Court, 

The Court considered, that the intent of the act 
Dras, that Allen should enter the action at the next 
term after the session of the General Assembly 
during which the act was passed. 

That an adjoiuned term must be considered as a 

separate and distinct term for the purpose of entry in 

. all cases where entries are proper at such term. The 

Chief Judge observed, that he recollected a case, 

although the names of the parties had escaped his 

, which was decided during his practice at 
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Peftri tlie bar, where the 'Court relvsed the entiy jof aa ap^ 
AU«n. peal from a probate decree, which bad been taken 

before the stated, and offered to be enlered M, the 

adjourned terin. 

The Court or<leped <Ae action to be ttrack fron 
the docket. 

At their October sessions, A. D. 1503, the Gene- 
ral Assembly passed tlie foUowiog act ; 

An act granting a new trial to Ebenezer AUem. 

Preamble. Whereas the Legislature of this SMe, 
at their session in BurMngtoriy A. D. one ^KMjfian^ 
eight hundred and two, passed an act granting to 
Ebenezer AR^n a new trial m an action tried between 
Stephen Pearly plaintiff, and the said Ebenezer^ de- 
fendant, before the Sirpreme Court of Jadicatwf, 
holden by adjournment at Bur&ngton^ witbin and for 
the County of Chittenderij in the month of June^ one 
thousand eight hundred, and it having been made 
to appear to this licgislature, that Ebenezer Allen 
-hath lost the benefit of said act, in consequence of 
his not being able to obtain a copy of said act sea- 
sonably from the secretary's office, on account of the 
absence of tlie secretary at the time said Allen applied 
for the same ; in consequence whereof -said t^ause was 
not tried before said Supreme Court, but was dis- 
missed from the docket of the Court. To the end, 
therefore, that said Alien may now be entitled to tlie 
benefit of said act. 

It is hereby enacted by the General Assembly of 
the State of Fermonty that the clerk of said Supreme 

3 
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Court, within and for said County, be, and he is Pearl 
hereby directed to elites said' action anew on the AUen. 
docket of said Court, at their session in January 
nexty and that a new trial be had in the same manner 
as theugh' no jiidgment* had<ever been bad and* ren- 
dered thereon, in said Supreme Court of Judicature. 
Provided, that the said Mbenezer AUen shall notify 
the said Stephen Pearl thereof by causing a true and 
attested copyof tMs act* tb bfe'ddlVered to the said 
Stephen at least twelve days previous to the sitting 
q{ said Court. 

Tbe action was entered^ at that term, and no fur- 
ther exception taken to the legislative power in pass- 
ing it. 

The cause went to the Jury, who returned a ver- 
dict for Pearl. Pvd^ tUe report of thig oauee in- ©r- 
der of time. ^ 

Daniel Chipman^ for AUen* 
Nathaniel Chipman and Samuel Hitchcock^ for 
Pearl. 
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John and Gilbbrt Aspinwall, AppeUant^, 

against 
Thomas TousEY, Appellee. 

In att Gtaeft ENDORSEES of a promissory note against the 

vrbere there it • ^ 

a •ubmiMion promisor. 

eontromT to ^^^ plaintiffs declared on a promissory note made 

arbitrators by by the defendant to One Edward Ryan^ and by him 

bond, whether ^ , , ^ ^ J 

the lubmisiion endorsed to them. 

be made irre- 
vocable or not, ^ ^ . 
cither party may revoke inch submission before the awsrd be made and pnblismd* 
and bv such revocation he annuls all contracts as relative to the submission condi- 
tioned in the bond, and leaves the part]r injured by the ccvocaticn to rest entirely 
upon the penalty of the bond of aubfidMion. 
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The defendant pleaded nan assumpsit to the decla- 
ration^ and filed the foUowing pica in set-ofT. 

And for further plea in this behalf, by ledve of 
Court bad, &c. the said Thomas says, that long be« 
fore notice of the sale and endorsement of said pro;- 
missory note, to wit, on the 28th day of MwembeTi 
17859 at Vergennes aforesaid, the said Edward Ryan 
was justly indebted to the said Thomas in divers 
large sums of money, for that whereas the said Ryan 
had before that time, to wit, on the 10th day oi Aprils 
1795, at Vergmnes afore^id, by his certain indenture 
in writing of that date, signed with his hand and seal- 
ed with his seal, in consideration of divers large 
sums of money then and there received of the said 
Thomas^ granted, bargained, sold, assigned, trans* 
ferred and set over to the said Thomas his ,the said 
RyarCs patent right for manufacturing pot and pearl 
ashes in the State of Vermont^ and part of the State 
of New-York^ and had in and by said indenture, 
among other things, covenanted to and with the said 
Thomas^ that if he the said Thomas should be un- 
able to manufacture (according to the method of ma* 
nu&cturing as set forth in the schedule annexed to 
said Ryan^s letters patent, as before in said indenture 
recited) pot-ash, in a furnace constructed as set forth 
in the schedule in said indenture recited, at the rate 
of two tons first sort pot-ash, in twenty-four hours 
from good salts of lie, then and in that case every 
thing in said indenture, obligatory on the part of the 
said Thomas^ should be and remain void, and the said 
Ryan should refund all moneys by him received of 
the s^d Thomas^ as by his said indenture, &c« And 
•whereas the said Thomas^ so having the right of ma- 
nufacturing pot-ash as aforesaid, did, afterwards, to 
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AspinwAii wit, in the spring of the year 1795, manufacture about 

Tousey. six toDs of pot-ash, accorduig to the said RyanU pa- 

" * tent method, and transported the same to the city and 

port of New- York^ being a proper market, &c. which 
pot-ash, by due inspection made, Sec. passed as second 
sort of pot-ash, and occasioned a. difference or loss of 
eight pounds Acton York currency t^n each ton, equal 
in the whole to the sum of 120 dollars, current mo- 
ney of this and the United States^ he the said Ryan 
in consideration thereof, afterwards, to wit, on the 
same 28th day o^ November^ 1795, aforesaid, to wit, 
at Vergenne$ aforesaid, did engage and promise the 
said Thomas^ that the same should be accounted and 
endorsed on the said Ryan^s sale of the aforesaid pa^ 
tent right to the said Thomas, contained in the in-' 
denture aforesaid, and should be deducted from any 
payments which the said Thomas might thereafter 
have to make to said Ryan on account of the said 
purchased patent right, with six per cent., interest, 
until said payment should become due ; and the said 
Thomas avers, that the aforesaid sum of 120 dollars, 
widi six per cent, interest thereon, accruing and ac- 
crued, hath not been accounted or endorsed on said 
indenture. By reason whereof, &c. The declara- 
tion then raises a liability in Ryan^ and a promise^ 
with subsequent refusal to pay this sum. 

The declaration in set-off, contained two other 
counts of general indebitatus assumpsit against Ryan^ 
and alleged to be before notice of endorsement, 
one for money had and received, and the other 
for money laid out and expended ; to the damage of 
said Thomas 300 dollars, which he prays may be 
ofiset against tlie demands of the said Gilbert and Jokn^ 



> 
f 



JANUARY TERM^ 1«03. 



331 



contained in the promissory note aforesaid, agreeably Aapinwaii 
to the statute in such case ma^e and provided.* Tousey. 



* Trom >the organizatioci of the ^vemmcnt to tke year 
1795, the question whether an action could be maintained 
upon a prombsory note in the name of the endorsee, had 
been much agitated, and in the -County Courts opposing 
decisions had been made. As the State had been peopled 
principally with emigrants from the other States, every one 
brought with him local sentiments on the subject, which, as 
the practice had been different in the parent States, induced 
a ^{ference of opinion. The legislative will had not been de* 
ciared by any express statute ; but I find during this period, 
several acts which migin seem to countenance the negotia- 
bility of promissoiy notes, more especially the act against 
counterfeiting and passing bills of public credit, coins, and 
notes, and to prevent injustice in passing the same, passed 
March 2, 1787, and since repealed, the 7th section of which jji,«»^ ^ spoo^ 
enacts, " that if any person, society, number of persons, or »*»''* edit. Ter- 
company within this State, without special authority from the ^"^^"^ * ' ^ 
L.egislature, shall presume to strike, emit, or put out any bills 
of credit, or notes, on any fund or credit of any person or per- 
sons, society or company, lo be used and improved as a ge- 
neral currency or medium of trade, as or in lieu of money, 
{other than firomiaaory negvtiabie noUs^) such person or per- 
sons, on conviction," &c. In the year 1795, the Supreme 
Court of Judicature, at their term in Windham County, after 
solemn argument, decided, that promissory notes made to 
payee or order, were negotiable, and sustained ati action in 
favour of an endorsee. At their October sessions the same 
year, the General Assembly passed the following act : " An 
act with respect to the negotiability of notes. Whereas dis- 
putes have arisen, whether notes dmwn to the payee or order 
are recoverable in the name of the endorsee ? to put an end 
to which dispute^, it is hereby enacted, &c. that from and 
after the passing of this act, no person shall be holden to 
answer in an action or suit hereafter to be brought in the 
name of any person other than the person who^e name is ip 
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Aspin^u To this declaration in set-off, the plaintiffs pleaded 
Tousey. i" bar ; because they say, that long after the making 
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the note or obligation expressed as creditor. Provided al- 
ways, that this act shall not be construed to prevent any exe- 
cutor or administrator from maintaining a suit upon any obli- 
gation given to any person ivhose estate they administer 
upon.'* In the year 1798, the General Assembly passed the 
act now in force, under which the offset was pleaded, as be* 
fore notice, as mentioned in the pica in bar. *^ An act allow- 
ing endorsees to maintain actions in their own names. It is 
hereby enacted. Sec. that the endorsee or endorsees of any 
bill or promissory note for the payment of money to any person 
or persons, his or their order, or to the bearer, may maintain 
an action thereon in his, her or their own name or names for 
thej*ecovery of the iponey. Provided always, that in all such 
actions it shall be lawful for the defendant or defendants to 
plead an offset of all demands proper to be pleaded in offset, 
which the defendant or defendants may have against the original 
payee or payees before notice of such endorsement against 
the endorsee or endorsees; and may also plead or give in 
evidence on trial of any such action, any matter or thing 
which would equitably discharge the defendant or defend- 
ants in an action brought in the name of the original payee 
or payees. Section 2. 'Provided also, and it is hereby fur* 
ther enacted, that in all such cases the endorsee or endorsees 
shall recover no more costs than the original payee or payees 
would be entitled to recover, had the suit been brought in 
his, her, or their own name." Section 3. repeals the act of 
1795. 

It appears, that the dispute respecting the negotiability of 
promissory notes had arisen in. Englandy and had been set* 
tied in the same way by act of parliament. 

^< Sic canibua catuloa aimiieajW matribua hadoa 

" A'bram : aic parvia comfionere magna aolebam" ViRO. 

It seems that neither inland bills of exchange or promis- 
sory notes were frequent in England before the reign of 
Charlea II* and for a time after their introduction neither 
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the promise and undertakings ia the said plea of off. 
set mentipned, and above supposed to have been 
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were considered negotiable. Id this respect» bowever, inland 
bills of exchange obtained the preference, but promissory 
notes, although made payable to the promise, or order ^ were 
not considered by the Court of King's Bench to be negotia- 
ble by the custom of merchants, even so late as the year 
1703; for that Court decided against the negotiability of. a 
promissory note in the case of Clerk v. Martin^ as reported 
by Lord Raymond^ yol. 3. p. 757. where Lord Chief Justice 
Hoit took such a decided part against the plaintiff as seems 
hardly reconcilable with that equaninuty so generally and sp 
admirably displayed on the EngHsh supreme bench. Th^ 
plaintiff brought an action upon his case against the defend-' 
ant upon several promises. One count was upon a general 
indehitatug astum/tni for money lent to the defendant. Ano* 
ther count was upon the custom of merchants, as upon a bill 
of exchange, and showed that the defendant gave a note sub- 
scribed by himself^ by which he promised to pay ■' to the 
plaintiff or /lia order. Upon non aasumfigU a verdict was 
given for the plaintiff; and it was moved in arrest of judg- 
ment, that this note was not a bill of exchange within the 
custom of merchants, and therefore the plaintiff, having de- 
clared upon it as such, was wrong ; but that the proper way 
in such cases is to declare upon a general indebitatus as^ 
nunfuit for money lent, and the note would be good evi- 
dence of it. But it was argued for the plaintiff^ that this 
note being payable to the plaintiff or his order, was a bill of 
exchange, inasmuch as by its nature it was negotiable ; ai^d 
that distinguishes it from a note payable to /. ^. or bearer, 
which be admitted was not a bill of exchange, because it i% 
not assignable nor endorsable by Uie intent of the subscriber, 
and consequently not negotiable ; and therefore it cannot be 
a bill of exchange, because it is incident to the nature of a 
bill of exchange to be negotiable. But here this bill is ne- 
gotiable ; for if it had been endorsed payable to /. ./V., J, AC 
might have brought his action upon it as upon a bill of ex- 
change, and might have declared upon the custom of mer- 
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made, to wit, on the 26th day of September, A. !>• 
1797, the said Thomas made, executed, and deli- 



chants. Why, then, should it not be, before such -indorse- 
ment, a bill of exchfuige to the plaintiff himself since the de- 
fendant, by his subscription, has shown his intent to be liable 
to the payment of this money to the plaintiff or his order; 
and since he hath thereby agreed that it shall be assignable 
over, which is by consequence that it shall be a lull of ex- 
change. That there is no difference in reason between a note 
which saith, ^ I promise to pay to J. S, or order," &c. and a note 
which saith, " I pray you to pay to J. S, or order," 8cc. they 
* are both equally negotiable, and to make such a note a bill 

r .of exchange can be no wrong to the defendant, because he 

'< by signing the note, has made himself to that purpose a mer- 
See also Comb, ^h*^^* ^ ycnt. 392. Saritficld T. Witherly, and has given his 
45. consent that his note shall be negotiated, and thereby has 

* * subjected himself to the law of merchants. 

HoUy Chief Justice, was toH^ viribtu against the action, and 
said that this note could not be a bill of exchange. That the 
maintaining of these actions on such notes was innovating 
upon the rules of the common law, and that it amounted to 
the setting a new sort of specialty unknown to the common 
law, and invented in Lombard^gtreety which attempted, in these 
matters of bills of exchange, to give laws to We^tmiiuter' 
HaU. That the continuing to declare upon these notes upon 
the custom of merchants, proceeded from obstinacy and opi« 
' nionativeness, since he always expressed his opinion against 
them, and since there was so easy a method as to declare 
upon a general indebitatus (uaumftnt for money lent, 8cc. As 
to the case of Sordid v. Witherly, he said he was not saUs- 
fied with the judgment of the King's Bench, and that he ad- 
vised the bringing a writ of error, and judgment was given 
, . - guod gueretu nil capiat per biiiam, &c. by the opinion of the 

whole court. 

At the next session of parliament, the statute of the 3d and- 

4th of jinne recites, <^ that whereas it hath been held, that 

* notes in writing, signed by the party who makes the same, 

f whereby such party promises to pay unto any other person, 

2 
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vered to the said Edward Rtfon hb certain bond or Atpinw»u 
Plaiting obHgat(»7, sealed with the seal of the said Toumj. 
Thomas^ and signed with his own proper hand, and — — — 
ready in Court to be produced, which said bond is 
in the words, figures, and letters following, to wit: 

Know all men by these presents, that I, Thomas 
Tousey^ of, &c. am holden and stand firmly bound 
unto Edward Ryan^ of^ &c. in the penal sum of 
forty thousand dollars, current money of the Untied 
States^ for the payment of which sum well and truly 
to be made to the said Edward^ after the expiration 
of four years from the date hereof, with interest, I 
bind myself and my heirs firmly by these presents, 
sealed with my seal, and dated in the City of Ver* 
gennes this 26th day of September i 1797. 



or his order, any sum of money therein mentioned, are not f . 
assignable or endorsable over within the custom of merchants 
to any other person, and that such person, to whom the sum 
of money mentioned in such note ia payable, cannot maintain 
an action by the custom of merchants against the4>er8on who 
first made and signed the same, and that any person to whom 
such note shall be assigned, endorsed or made payable, could 
not, within the said custom of merchants, maintab any ac^jion 
upon such note against the person who first drew and sign« 
ed the same ; therefore, to the intent to encourage trade and ^ 
commerce, which will be much advanced if such notes shall ' % 
have the same effect as inland bills of exchange, and shall be 
negotiated in like manner, it is enacted, in substance, that 
promissory notes, payable to order or bearer, may be assig^n* 
ed and endorsed, and action maintained thereon as on inland 
bills of exchange.'* And this act was made perpetual by the 
act of the 7th year of the same reign. So that the question 
as to the negotiability of promissory notes may be considered 
to be put at rest in both countries Refiorter^ 



v 
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A«{iinwiii The condttioD of the above oUigatioD 18 suchy that 
Toosey. if the above bounden Thomas Tausetfj hb heirs, exe- 

•~~^ cutors, or administrators, and every of them, for and 

on his and their parts and behalf, do and shall well 
stand to, abide, perform, observe, fulfil and keq) the 
award, order, arbitrament, final end and determina* 
tion of Thomas Byrd^ Samuel IRtehcock^ and Enoch 
fFoodbridge^ Esqrs. of the City of Fergennes afijre- 
aaid, arbitrators, indiflferently named, elected, and 
chosen, as well on the part and behalf of the above 
bounden Thomas Tousey, as of the above named 
Edward Ryan^ to arbitrate, award, order, adjudge, 
and determine of and concerning all and all manner 
^ of action and actions, cause and causes of actions, 
suits, contracts, biUs, bonds, ^cialdes, judgments, 
executions, extents, accounts, debts, dues, sum and 
sums of money, quarrels, controversies, trespasses, 
damages, and demands whatever, both in law or 
equity, or otherwise, which at any time or times 
heretofore have been had, made, moved, brought, 
commenced, sued, prosecuted, committed, omitted, 
done, or suffered, by or between the said parties, or 
either of them, so as the said award, arbitrament, 
judgment, final end and determination between the 
.^ said parties, be made in writing under the hands and 
^ seals of the said arbitrators, and ready to be delivo^ 

* to the said parties on or before the first day of Ja- 
nuart/i A. D. 1799. And it is further agreed by and 
between the parties, that the said arbitrators shaH 
take under their consideration, and their award there* 
on make between the parties, a certam demand or 
bond which the said Ryan hath against Justus Bella- 
my\ of the City of Fergennes aforesaid, which de- 
mand or obligation .is signed by the said Justus and 
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Thomas, dated the 10th day of Jpril, 1795, which Atpinwaii 

said obligation was executed to the said Ri/art by Toutey. 

the said Bellamy and Tausey^ for the exclusive right "" 

of manu&cturing pot-a^ in the State of Fermmt 

and part of the State oi New-Yark, according to his 

die said Ryan*s patent method, as if the said demand 

or obligation was between the said Tousey and the 

said Ryan solely; and the said Justus Bellamy is 

hereby discharged from the said obligation. Now 

then it is the true intent and meaning of the partiesi 

that if the said Tousey stand to, abide by, and perform 

the award of the said arbitrators in all its parts, the 

foregcffig obligation to be void, otherwise to remain 

in full force and vntue. And it is hereby further - 

agreed by and between the parties to the above cbH^ 

gatioft, that if the said Thomas Tousey absents him-* 

self, or neglects to attend before the said arbitrators - 

before the first day of February^ A. D. 1799, (death, . > 

sickness, or other unforeseen accidents excepted,)* so 

diat the ^dbove matters of arbitration are not brought 

to a final end and determination on or before that day^ *- . 

then, in addition to the subjecting himself to the 

above penalty, the said Tousey hereby relinquishes alt 

claims and demands, or ground of action against the 

ssud Edward Ryan^ as though determined by the ^id 

Thomas Byrd^ Samuel IRtcheocky and Enoch fFood^ 

bridge^ Esquires, the above-mentioned arbitrators, 

or others appointed by said parties in case of the non« 

attendance of the said arbitrators, which said arbitra* 

tors are to meet in the City of Fergennes aforesaid, 

to arbitrate, decide, and award upon the above dif- 

f^ences between the parties. In witness, &c. And. 

for that the said EdmafdRyan^ on the same day and 

year of the date of said bond or writing obti^onyi 

Vot. IL 43 
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I 

Aspihwaii cxccutcd and delivered to the said Thomas his bond 

ToJsey. ^«* Writing obligatory, thereby submitting the matters 

~"^""~^ in controversy mentioned in the first above recited 

bond; to the arbitrament, final end, and determina- 
tion of the said Thomas Byrdy Samuel Hitchcock^ 
and Enoch JVoo^ridge^ Esquires, to be determined 
b)' said arbitrators in manner and fi^rm as mentioned 
in the aforesaid bond. And it was tlien and there 
agreed by said Thomas^ as appears by said first re* 
ched bond or writing obligatory, that if the said 
Thomas should absent himself, or neglect to attend 
before said arbitrators, before the first day of Fe- 
bruary^ A- D. 1799, (death, sickness, and other un- 
foreseen accidents excepted,) so that the aforesaid 
matters of arbitration cannot be brought to a final 
end and determination, on or before the said first 
day of February, 1799, then, in addition to subject- 
ing himself to the aforesaid penalty, the said Thomas 
did relinquish all claims and demands against the 
said Edtvard Ryan. And the said Edward in feet 
savs, that the said Thomas did absent himself, and 
neglect to^ attend ; before said arbitrators, without the 
intervention of death, sickness, or unforeseen acci- 
dent, and did in fact revoke said arbitrament before the 
said first day of February, A. D. 1799, so that said ar- 
bitrators could not have ever made their award upon 
said matters of difference ; all which the said Edward 
Ryan is here ready to verify and prove in manner and 
form as the Court here shall direct. Wherefore he 
prays judginent, &c. 

To this plea in bar the defendant Tousey demur- 
red. 

The question made was, whether the conditional 
leleaae or relinquishment by Tousey of all claims or 
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dettianik or ground of action against JRjfonj men- Aspinwdi 
lioned in the submission, could operate upon the Tousey. 

breadi of it, after the revooition of the submission "~ 

by Tausejf^ 

It was contended by tbe counsel for the defendant, 
demurrant, that it coald not. That nmfus cmiiinet 
in se minus. That ail provisionary articles in the sub- 
missioh were but parts of the contract of submission. 
That by the defendant's revocation he annulled the 
whole submission. That if the pbuntiff has been in- 
jured by the revocation he may recover for the injury 
upon the bond. 

. That the condkion the l^-each of which is charged 
upon the defendant in the plea in bar, is so vague, 
that if the Court should even consider that the revo* 
eatioii did not annul it, that it could never be deter* 
mined whether he had broken it or not. Tbe words 
are, ^^ That if the said Tomey absents himself, &c. 
so that, &c. the said Tousey relinquishes all claims 
and demands and ground of action against the said 
Edward Ryan^ as though determined by said Thomas 
Byrd^"* &c. Haw determined ? 

Further, the condition contemplates a meeting of 
the arbitrators, and the wilful absence of Tousey 
after such meeting, ^ So that the above matters of 
arbitration are not brought to a final end and deter- 
mination on or before the first day of February^ 
1799." But the condition, even by a fair construction 
of the submission, was not to be in force, and con- 
sequently could not be broken unless the arbitrators 
met ; and it seems there existed a doubt whether the 
gentlemen named as arbitrators would meet, and pro- 
vision is made^ in case of their-declining, for the ap. 
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Asptawatt pointtn^Rt of iOhen bjr the piitiea; and il dots Mt 
ToiLy. appear by tbe plea in bar, whether tlieae geotkvMn 
accepted their appointsient, or oiet, or whether otfaccs 
were appointed in their stead ; for if they decJindl 
the trust, or accepted it and did not ccmvene, or de- 
cHned and no others were appointedi die non-^ltend* 
ance oi Tomeif was no breach of the conditioB. 

By the plaintiff's counsel, the right to revoke the 
submissioo was conceded, and ^b6t genertiUy ; in such 
case the party must seek hb remedy on the bond. 
But it wits insisled, that here was a contract inde* 
pendent of the submission, and in its nature not 
to be annulled by the revocation of the submission. 
Thai the whole bond of submission had concluded 
in the usual form. ** That if the said Tomey sboold 
stand to, abide by, and perform the award of the ar- 
bitrators in all its parts, then the foiegoiag oUigatiQft . 
to be void, otherwise to remain in full force and vir- 
tue.'^ That then the parties inserted on the same pft» 
per a new and independent contract^ accompanied 
with a cQpdition, the breach of which had nothmg \» 
do with the penalty of the bond, but for which an ex* 
trinsic penalty was provided. The condition was, 
that Touacy should not absent himself, or neglect tm 
attend before the arbitrators, (deadi, sickiuess, or 
other unforeseen accidents, excepted,} so that the 
above matters of arbitration could not be iH^ug^t to 
a final end and determination before the first day of 
February J 1199. The penalty appropriated expr«sly 
to the breach of this condition was, ^^ that Tausey 
should relinquish all claims and demands and grounds 
of action against the said Edward Ryan^ as though 
determined by the said Thgrnas Byrd^^ Sec To say 
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thtf Ais is vague, is trifling. The clnns, draandB^ AtpUiviH 
and grounds of S0ik>a are to be relinquisfaed by Tou- iwy. 
sq/ in the same msnoer as if determined by the wbi- " " 

tnftors. Can this be understood in any other manner 
tiban as if determined against him? for there could 
be no breach if determined in his favour. 

To insist that the revocation of the submission can 
ao&ul this contract, would be to insist pn the an- 
nulling of a contract, contrary to the original intent 
of the contracting parties. The object of Courts of 
Justice ia to carry the intention of parties into effi^ct. 
The intent of the parties to this contract must have 
beeot that it should survive and be binding after the 
revocation of the submission ; for the penalty of the 
coatract could only attach by the defeat of the in- 
tended award. The words of the contract are, *^ So 
that the above matters of arbitration are not brought 
to a final end and determination" by a day specified ; 
that 16, so that no award should take place through 
the kM^hes of T&usey. The term " revocations^ is not 
expressly used. But the condition goes to all possi- 
ble modes of preventing the award by Tousey, ex- 
eeptk^ by absence occasioned by death, sickness, 
fr inevitable accident, which are traversed. 

Although the contract contemplates a meeting of 
the arbitrators, and provides for the appointment of 
others, in case they should decline the trust ; and al- 
though it is conceded, that if no revocation had been 
made, and the arbitrators had not met, or had de- 
clined their appointment, and others had not been 
appointed by the parties, there would have been no 
breach in Tousey^ yet when, by his revocation of the • 
submission, he absolutely prc\'ented their meeting, 
and devested them of all powers as arbitrators, he is 
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AiptBwaii estopped from saying there is no breach ; for die lav 

TouUy. ^^ ^^^ suflfer a person to trioe advmitage of hm omm 

— — wrong. In the case of tender c£ money, where it is 

necessary to count it, yet if the payee absolutely re^ 
fuses to receive it, he who tenders is excused fiitMB 
producing and counting the coin, and the payee is 
estopped from taking advantage of these defects in 
the tender, which would otherwise be fetal by km 
awn act. 

Per Curiam. The general principle is, that either 
of the parties to a submission to arbitrators by deed 
or bond, has a right (at any time before the award is 
made and puUished) to. revoke, and if any injury is 
sustained by the opposite party, he must seek his 
remedy on the bond* 

An attempt is made to take this case out of the 
general rule, by representing that the condition- in 
the bond of submission, that in case Tausey^ the de» 
fendant, should be absent, or neglect to attend before 
the arbitrators, so that the award could not be made 
by a certain day, inevitable accidents excepted, he 
should relinquish all claims, &c. against the plaintifl^ 
as a contiact independent of the bond of submission, 
and not annulled by the revocation of the submission. 
The Court consider, that this condition or provision 
is an inseparable part of the bond of submission, and 
must be operated upon by the revocation to the same 
extent as any other condition in the bond of submis- 
sion. It is true it is inserted under the words com- 
monly concluding a bond ; but it is intimately con- 
nected with the subject matter of the bond by the 
expression, " and it is hereby further agreed." 
The breach of it has not subjected, as has been 
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urged, to an independent extrinsic penalty, but b Atpmwaii 
otherwite expressly set forth, that in addition to sub- 
jecting himself to the above penalQr, the said Tcusey ^ 
shall' relinquish, &c. 

But the Court will not enlarge upon these minu- 
tiae, or certain other defects in the plea in bar; as the 
Court consider that it is beneficial to have it well 
tinderstood that this case is decided upon a general 
principle. That in all cases where there is a sub* 
mission of matters in controversy to arbitrators by 
deed or bond, whether the submission be made irre- 
vocable or not, either party may revoke such sub- 
mission before the award made and published, and 
by isuch revocation he annuls all contracts relative to 
the submission conditioned in the bond, and leaves 
the party injured by such revocation to rest solely 
for redress upcxi the penalty of the bond of submis- 
sion. 

Let judgment be entered, that the plaintiff's plea 
in bar to the defendant's declaration in set-off, is in- 
sufficient. 

• jimos Marshy for the plaintiff. 
Samuel Miiier and Josioi Smith, for the defendant. 
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• Tftylor 

ndhomb. ioHK Tatlor agttimi AmnxR Hclcomi. 

The deposition EJECTMENT. Issue of feet to the CoorL* 
:fwn cie^ m»" The plaintiff demanded seisin and possession of 
^ow hifK^ne"! fifty -two acres and a half of knd in Faniany and dc- 
rai mode of rjved his title under a deed firom Mmhmm hftn. 
official bufti- sheriff, as cbllcctor of a state tax of ten shHuoss on 



ness. 



each hundred acres of land, passed Ahrch % 1784 



* This practice of joiniog issue of &ct to the Couit b prs- 
vided for by the 72d section of the judiciary net, Ferwumi Stat, 
vol. r. p. 83. which enacts, ^ that the several Courts io this 
State shall have power to try any issue of (act referred to theia 
hy agreement of the parties in any suit pending before 
them." This practice has been pursued in the respectable 
State of Cojinecticut ever since the year 1672, as wc learn 
from a note, p. 36. in Ifudeon i^ Goodwh^a edition of the pablk 
statute law oT that State, published in 1 808, a compiliitioii wluch 
does high honour to the acumen and industry of Messrs. TVeo^ 
ivellj Perkins ist Day^ the committee appointed by the Legis- 
lature to superintend the impression. 

However this mode of joining issue to the benchy in matters 
most commonly tried by the Jury, may appear in theory te 
those inexperienced in the practice^ we certainly find it tip be 
extremely beneficial. Cases frequently happen where it is ne- 
cessary to ascertain the facts, and when found by a Jury, the 
law applicable to them must be afterwards decided by the Couft 
on special verdict, or on motion for new trial or arrest of judg- 
ment : this creates delay, and enhances costs. BoMdes, cases 
will sometimes present where the facts and the law are so in- 
timately blended as to render it difficult for the most acute 
pleader so to distinguish as to safely rest his cUent's cause upon 
the critical ground of special pleading. In all such case% 
when the issue of fact is joined by agreement of parties to the 
Court, the (U>un have the whole subject before them^ and can 
apply the law as the facts arise. 
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The deed was dated the 7tb oi Aprils 1784> aeknow- Tuyior 
ledged htfssct a m^strate the succeeding day, re* Hokomb. 
ceived on file in the County clerk's office, May 20, "^ 

1784, and recorded February 6, 1786. 

As the act had provided that the record should be 
made in the town clerk's office, if the town wherein 
the lands lay was organized, and as the town of Pan- 
tan had been organized eleven days before the date 
of the collector's deed, it was also recorded in the 
town clerk's office of Pantcn^ and the following certi^ 
ficate endorsed upon it : 



Forthefy hj this mode of trial an iacofiveiueDce is in a ^reat 
measure avoided, which frequently attends the trial by Jury. 
Questions respecting the admissibility of testimony may arise, 
which it is the Court's prerogative to decide, and during the 
arguments the Jury sit idle and in suspense, and sometimes 
from the eloquence of the advocates, imbibe incorrect opinions, 
and suffer them imperceptibly to influence their verdict ; and 
as these questions are often novel, and so nice that it reqtiires 
time and deliberation to form a correct judgment in thcjmost 
discerning Judges, Courts are frequently obliged to adjourn for 
consultation, and not unfrequently to admit or reject the doubt- 
ful testimony, and reserve their opinion of the correctness of 
a hasty decision to future consideration. Most of these incon- 
veniences, so irksome to Jurors, expensive to suitors, and ob- 
structive to the bench, are avoided by this mode of trial. The 
Judges, unencumbered by the attendance of the Jury, can hear 
and decide deliberately, can admit objected testimony with or 
without argument, can adjourn the cause from time to time 
for further argument or additional testimony, and when they 
result in judgment, have the whole subject, as to law and fact 
before them, with all its bearings and nice dependencies. At 
the same time, as all tliis is effected by consent of parties, the 
trial by Jury, that inestimable privilege of Englishmen and thctv 
descendants, is not im|nigned....i?e'/^or/^r. 

VoL^H. 44 
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Taylor Town Clerk's Office, Panton, 2d of October, 1787. 

Hoicomb. 1^ within deed rec&vedfor record^ and recorded in 

•"■ the town records, liber — , folio — . 

Attest, Noah Ferris^ Town Clerk. 

FayU edit. «f The latter clause 6f the 4th section of the act 
pendix,p.'3tt. cnacts, " that whenever any lands of any proprietors 

or land owners shall be thus sold by virtue of this act, 
the collector of such tax or taxes shall make and give 
to the purchaser a deed of warranty thereof, signing 
said deed as collector of the respective tax on which 
said land was sold ; and if the said proprietor or pro- 
prietors or land owners, shall not, within t>vclve 
rhonths next after such deed is lodged in the town 
clerk's office, or for want thereof in the County clerk's 
office, or proprietor's clerk's office, pay and satisfy or 
tender to such purchaser the purchase-money, to- 
gether with all costs and charges, (including the ex- 
pense of surveying such lands, if any be made,) or 
deposit the same in the office where the deed is 
lodged, and twelve per cent, interest thereon arising 
in gold or silver, the same shall be recorded, and 
thereupon the tide be confirmed to and in such pur- 
chaser, his heirs and assigns, to all intents and pur- 
poses for ever." 

The counsel fpr the plaintiff now offered to show 
by the deposition of No(Ji Ferris^ late town clerk of 
Pantorij that the deed had been lodged in his office 
twelve months before it had been recorded. To ex- 
plain his certificate of the record. 

The substance of the deposition Mras, that whilst 
the deponent was town clerk of Pantoriy it was his 
constant practice when he received a deed for record, 
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to endorse upon it, " Tcfwn Clerk* s Office^ (with the T«ylot 
date,) the wiHiin deed received for record^^^ which uoicomb. 
•operated as a filing of the deed ; and when the record ' 

was completed, he added, ^^ and reeordedj book—, 
page — ,'' attesting it with his official signature. That 
the coHector's deed had been in fact received by him, 
Ociober 2d, 1787, when he made the first section of 
die certificate, so far as received Jar record That 
the deed was then kept on file until the 3d of Octo- 
ber^ 1788» when it was recorded, and he added to the 
minute, ^* and recorded," &c. and attested it. 

The defendant excepted to the admission of this 
deposition, insisting^ that it went to impeach the re- 
cord. That the suffering a public officer to testify to 
any facts controverting the face of his record, would 
be against law, and of dangerous consequence. . 

Sed per Curiam. The deposition must be admit- 
ted. The testimony does not go to controvert the 
record, but merely to explain the town clerk's mode 
of doing his official business^^n^a/Zy. The Court 
would not suffer a recording officer to impeacli his 
record in a particular instance. But they consider 
there is a wide distinction between this and suffering 
him to explain his general mode of transacting his^ 
official business. The Court are the more confirmed 
in this opinion from a knowledge that the same erro- 
neous mode of certifying the record of sheriff lyes'* s 
deeds, has prevailed generally throughout the district 
in which he vended lands as collector. When a pri- 
vate deed was presented for record, it had been com- 
mon for the towA clerks throughout the State, to en- 
dorse upon it theijr official caption with the date, and 
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T«yior w/ien reeew^ v/ilhovit any signature, this operatii^ 
Hoiconib. as a mere minute, until the deed was reconded, and 
' then to enlarge the minute by adding* and reeardedj 

folio *-, liber --«•, as in the present instance, and thb 
being attested and signed, formed the certificate of 
the record, and was entered in the record book as 
such ; and as the recording in such case ought to bear 
date from the day the deed was presented for recofd, 
no inconvenience had arisen from this practice in 
case of deeds executed by one individual to another^ 
And this practice led the town clerks to apply the 
practice in case of the collector's deeds under the 
ten shilling tax, without adverting to the act which 
required that the deed should be lodged in the office 
twelve months before it should be recorded. 

If no parol evidence can be let in to show how the 
fact was in cases of collectors' deeds, it would give 
a dangerous shock to land titles, not merely to the 
immediate grantees of this collector, whom the Court 
might not be inclined to favour, but to many honest 
men who have purchased under them, and perhaps 
most of them without covenants of warranty or 
seisin. 

Let the dq)osition be read* 

Judgment for the plaintiffs 
— — C/upman^ for plaintiff! 



Amos Marsh and Joms Smithy for defendaiU. 
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Rich 

Nathakisl and LtrCAEf ia Rich, Appellants, Tnmbie 

against '—- — 

Ai^BKAVDEK TatHBtE, Appettee. 

DECLARATION in ctse upon a special pro* '^ •%nstiife 
mise made to the plaintiff Lucretia when sole. a release can- 

The plaintiffs declare, that the said LucretiOj when by eom^i^ 
aole, had an illegitimate child borp of her body, of ;f„^ *"Sp*^;j^- 
which the defendant was the father, and by the law ^ « wAto-iAiv 
fn nature and the land was obligated to aid and assist though the wit- 
m Its mamtenance ; in ccHisideration whereof he pro* nitJumt the 
mised the said Lucretia when sole, to wit, on the 5th pu^'Jf Ws «! 
of March, 1799, to pay her at Ae rate <rf one dollar '^^"^^ ^^ 
per week, for each and every week that she should >^^<^> within a 

_',,,, reasonable dia- 

nurse, nurture, tend, support, mamtam and take tance ftt>m the 
charge of said child during its infancy ; that in con- ^r^d^poaiUoB 
aideration thereof she nursed, &c. and took charge ^c^** ** ^ 
of said chikl during its infancy, two hundred weeks, 
from, &c. to, &c* and then alleges an intermarriage 
between the plaintiff, and that the right of action 
hath accrued to both of them, &c. 

There were also two general counts, one for 500 
dollars, mooey had and reoeived, and the other for 
the same sum &r work and labour done. 

The defendant pk$ided in bar a release of the de- 
mand in writing for the consideration and receipt of 
SO dollars, made on the 3d of September, 1800, by 
the plaintiff /4tfTeli0 when sole. 

To this plea there was a traverse of tlie release, 
and issue to the country. 

The release was offered in evidence by the de 
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Rich fendant*s counsel^ who offered to show its execution 
Trimble, by a comparison of hand-writbg- 



Strongs for the plaintifik^ objected, that there was 

a subscribing witness, and relied on the case of Ste- 

Vide Vemtord pheH Peotl V. Ebcnezer Allen, Chittenden County, 

^«^. vol.1, p. 4.% . _ ^ 

January term, A. D. 1800* 

Harrington^ for defendant We consider that case 
not in point. The objection there was, that the sub- 
scribing witness was within process of the Court j and 
that decision rested on this ground. But the sub- 
scribing witness to this release lives on the shcMres of 
Lake George^ within the State of New- York, beyond 
the process of the Court. 

Tyler, Assistant Judge. The State statutes pro- 
vide for the taking the depositions of witnesses out 
of the State, to be used in the Judicial Courts within 
it, and the deposition of the subscribing witness 
might have been taken in this case. 

The term ^^ process,^^ as commonly applied, in- 
tends that proceeding by which a party b called into 
Court, but it has a more enlarged signification, and 
includes all the proceedings of the Court from the 
beginning to the end of a suit, pnd is defined in the 
books, *^ processus ; a procedendo oh initio Usque ad 
HnemJ^^ And in this view all proceedii^ which 
may be had to bring testimony into Court, whether 
viva voce or in writing, may be considered to be 
within^ the process of the Court. 

Jacob, Assistant Judge. 1 agree with my bro- 
ther Tyler. There' are t^vo modes of obtaining 

3 
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testimony to be used in Court ; one by bringing, the Rich 
witness into Court by process of suhpctna ad testu Trimble. 

Jicandum, or in case of wilful neglect of appearance 

by capias; the other by taking the deposition of the 
witness, by the aid of government if the deponent 
lives within the State, and upon the party^s own ap- 
lication if the witness resides in another State or do- 
minion ; but when the deposition is returned into 
Court, it is incorporated with the proceeding^ or 
process of the Court. I am therefore for not admit- 
ting the execution of the alleged release to be proved 
by comparison of hand- writing, as within the case of 
Pearl v. Alien. 

Chief Judge. Whether the case cited is in point, 
and the rejection of the comparison of hand- writing 
in this case can be included in that case or not, I am 
against the admission of comparison of hand; writings, 
to show the execution of this release. I consider 
that our statute has made ample provision for the 
taking of depositions in civil causes. That when a 
question arises whether the presence or the deposi- 
tion of a witness shall be supplied by a comparison 
of hand- writing, or other lesser evidence, in case the 
witness lives beyond the territorial lines of the State, 
the inquiry must be, whether the place of his resi- 
dence is known with precision, and whether it is 
within such reasonable distance as that the party 
might procure his deposition ? In this case I consi- 
der, that the place of residence of the subscribing 
witness being ascertained, and within reasonable dis« 
tance, the defendant might readily have obtained his 
deposition, and therefore I agree with the assistant 
Judges, that a comparison of hand-writing to prove 
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Uch the fism6S Luer€ti^*8 ugnature to the retcaae, cwuiot 

Trimble, be admitted* 

■ Evidence oot adoutted. 



Veixiict for plaintii&, 200 dollars. 

Samuel Miller and Moses Sirmg^ for plaintiffs. 
fr. C Harrington and Amos Marsk, for defendant 



State against Peter Whxte. 

A bailee of INDICTMENT for larceny. 
ST^^'^luBed The indictment charged the defendant, that at 
^^*''^'' ^,if Mtdd/eburyy on the 2Sth of December j A. D. 1802, 
of Urceny in t;{ et armts^ he stole, took, and carried away seven 

privately cloig- , ^ •• ^11 

lun^ and con- yards of muslin, a portmanteau, and sundry other 
verting them, ^.j^j^^^^jg^ principally tin ware, of the proper goods and 

chattels of Thomas Clerk^ then and there hm^ 
found, &c. contra formam statuii. 

Trial by Jury. 

It appeared in evidence, that Thomas Clerk was a 
tin manufacturer, and had hired the prisoner to woric 
at his trade as a joiuneyman ; that Ckrk went a joor- 
ney, and left his shop in the care of the defeinlant, 
under the superintendence of his iMrother Safnud 
Clerky who on account of the prisoner's ill conduct 
in being frequently intoxicated in his brother's ab- 
sence, dismissed him and shut up the shop* On 
Thomas Clerk^s return the goods were discovered to 
be missing, the priscmer was pursued, overtaken in 
Cornwall^ and the goods found in his custody. 
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The defence attempted to be made was, that the sute 
eloigning the goods was only a breach of tni^t in the white» 
prisoner; that he could be no trespasser in the 
eloigning, he having received the goods by consent 
of the owner, and if no trespass in taking, there could 
be no theft^ ai& without a tortious taking there can 
be no larcenyi 

Tyler, Assistant Judge. After the repeated dc*- 
cisions of the Court upon this point, the present de« 
fence is certainly unexpected. 

So long since as the year 1530, this doctrine lias 
been abrogated in England by the statute of Henry 
VIIL c. 7. which in the preamble recites, " That 
divers persons had upon confidence and trust deli^ 
vered unto their servants their caskets and other 
jewels, money, goods and chattels, safely to keep to 
the use of the said masters, Sec. and that they had 
afterwards withdrawn themselves, and had gone away 
with the same or part thereof, to their own use, and 
that it was doubtftd whether this were felony or not 
at common law:^^ and then enacts, ^* that all and sin- 
gular such servants, (being of the age of eighteen, and 
not apprentices,) to whom any such caskets, Sec. 
shall be delivered to keep, that if any such servant or 
servants withdraw him or them from their said mas- 
ters or mistresses, and go away with the said caskets, 
&c. or any part thereof, with intent to steal the same, 
and defraud his or their said masters or mistresses 
thereof, contrary to the trust and confidence in him 
or them put by his or their said masters or mis- 
tresses, or else being in the service of his said master 
or mistress, without their assent or command, he em- 
bezzle the same caskets, &c. or any part thereof, or 

Vol. II. 45 
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sttto odierwise convert the same to his own use, widi like 
^ite. purpose, 8cc. if the caskets, &c. shall be of tiie value 
of 4/Os* or above, then the same false, fraudulent 
and untrue act or demeanor from thencef(»*di shall 
be deemed and adjudged felony." And although, 
through the peculiar regard which the English Judges 
pay to the letter of the statutes, this act was not ex- 
tended to journeymen embezzling the goods of their 
masters, yet since the making of that* statute it has 
ever been considered, that a journeymen or servant 
who takes his master's goods with an intent to steal 
them, is guilty of felony at common law. 

A distinction in more modem times seems to be 
made between delivering the property^ or the quali* 
fied possession^ being the care of goods y to any one. 
If the property be actuaUy delivered^ there can indeed 
be no tortious taking ; but if the mere qualified pos- 
session or core of the goods is only delivered, there 
may be a tortious taking, and it. is committed the in- 
stant the bailee privily converts the goods to a pur- 
pose not comprehended in the implied or special con- 
tract on which the qualified possession or care of the 
goods was made. 

It appears to me, that if this defence is pursued, 
the sole question to the Jury must be, whether the 
prisoner took the goods with a design to steal them, 
which, indeed, from the goods being found in his 
custody on his apprehension while on flight, can 
scarcely be questioned. 

Jacob,' Assistant Judge. It appears to me, that 
if the doctrine that the eloigning goods by a bailee 
is not a larceny, but a breach of trust, were well found- 
ed, it could not apply in this case, for it is in evidence 
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that the prisoner had been discharged from his mas- sute 
ter's service by the brother, who was his agent to white, 
superintend his business in his absence. Upon the "■"— ^ """' 
prisoner's discharge, .all right of possession had then 
ceased in the prisoner. 

Chief Judge. If the prisoner's counsel insist, let 
this defence be urged to the Jury, and the Court 
will state the law as it is. In a criminal prosecution 
I bad rather en: through indulgence than rigour. 

Mitter^ counsel for the prisoner, said, he should 
not press the defence any further, as he had learned 
from the State Attorney that he had witnesses in 
Court to prove the taking of some of the chattels 
mentioned in the indictment, which were not deli* 
vered by the owner to the charge of the prisoner. 



Verdict guilty. 



Daniel Oiipman^ for the State. 
Samuel Millers for the prisoner. 
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Forbes 
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Hamilton. ' CharlesForbes, Appellee, 

"" ' against 

Arthur Hamilton, Appellant. 

Ji^; rhVS'ere GENERAL indebitatus assumpsit. 

should be a The plaintiff declared, that the defendant, on the 

note or memo- •■■ . 

randuminwri. 1st of January y 1800, was indebted to him m the 
traft*^ to ^cut sum of 100 dollars for work and labour done at his 
away * rces'"n special instance and request, on his farm in Bni- 

the plainUff'a ^^^/ ft.^ 
farm ; for the P^^^^ ^^' . 

4th section of Sccond couut. Same sum for money had and re- 

the actref^ula- .,,,..«• 

ting the con- ceivcd to the plaintiff's use. 

af^eluue,^ uTd General issue joined to the country. 

for the preven- 
tion of frauds 

fined ""to* ^the '^^ plaintiff offered to show in evidence, in sup- 
transfer of real port of the first count of his declaration, a parol con- 
estate, and the "^ . , , . . • . i i i . -ir 

words in this tract made between the parties, by which the plaintiff 
any ^^7ntere9t^^ was to cut dowu and clcar away the trees standing 
^omd^ Mem*" ^^^ gTOW^ng ou a Certain six acres of land, part a^d 
do not extend parcel of the dcfcndant^s farm. 

the statute to * 
contracts re* 

on lands. Objected by the defendant's counsel, that the 

plaintiff cannot be admitted to show any parol con^ 
tract concerning lands^ but that the statute of frauds, 
as relative to lands, had made it necessary that the 
contract should be in writing. 

Vermont Stat He read the 4th section of the " act rec:ulatin£: the 

vol. 1. p. 189. p , , o . . 

conveyances of real estates, and for the prevenuon 
of frauds therein" — " that no action shall be main- 
tained upon any agreement hereafter to be made for 
the sale of lands, tenements or hereditaments, or any 
interests therein, or concerning them; unless the 
agreement upon which such action shall be brought. 
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or some memorandum thereof, be in writing and Forbes 
signed by the parties to be chai^d therewith, or Hamilton, 
signed by some other person theremito lawfully au- 
thorized, by writing;'' and insisted, that although 
the title of the act might seem to restrict its operation 
to contracts by which real estate is conveyed, yet the 
expression in the section cited, " or ccnceming them^^ 
extended the purview of the act to all agreements 
any ways relating to land* 

Sed per Curiam. The object of the act is set 
forth in the preamble, and is too plain to admit of 
argument. " Whereas it is necessary, to prevent un- 
certainty, fraud and perjury, in transferring real 
estates^ that a mode therefore should be established, 
easy, certain and notorious, therefore,'* &c. And this 
object is not extended by the expression relied upon, 
*^ No action shall be maintained upon any agreement 
hereafter to be made for the sale of lands, &c. or any 
interest therein y or concerning them;^^ that is, concern- 
ing the sale of lands, or any interest therein, which 
includes the various tenures by which lands may be 
holden. In which cases some memorandum, as de- 
scribed in the act, must be made, or an action cannot 
be maintained on the agreement. To give the act 
the construction contended for, would be to destroy 
the right of recovery of almost every labourer at har- 
vesting or mowing, &c. which generally and almost 
universally rest on parol contracts. 

Let the evidence be admitted. 

Awos Marshy for the plaintiff. 
, for defendant. 
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Bnub 

T. 

Robinson and ALEXANDER Brush, Assignee of the Sheriff, 
■ Appellant, 

against 
Silas Robinson and another. Appellees. 

* 

THe «;j^^«^ THE plaintiff declared upon a bail-bond executed 
the County by the defendants on the 21st of March^ 1800, as 
ticc of the sureties to Charles FoUet^ for the liberties of the pri- 
bed^^ the* act son, to the sheriff of Bennington County, and by him 
KUtivetoJiliu assigned to the plaintiff, the original creditor ; and 
Md for^^re* ^^^ assigned the escape of FoUet in breach of the 

lief of penons bond. 
imprisoned 

^'^l"^^?^ The defendants pleaded in bar i first recking the 
deUvered to ti process in substonce) the following certificate, to wit : 

prisoner admit- 

^r^.^^ State Of Vermmt. 

IT*"" b« to an Bennington County^ ss. To all people to whom 

action brought thcsc presents shall come, greeting. 

or his assimee Whereas Chavles Follet^ a prisoner in the common 

bond, ^d cs- gaol in Bennington^ in the County of Bennington j on 

cape ^signed ^^^ execution at the suit of Alexander Brush, of Fer- 

as a breacn ' 

without setting «p^;ieo in the County of Addison, for the sum of 

* forth other than «> ' •' ' 

substantiaUy fifty-two dollars and fifty cents damages on a promis* 
duccment, Uie sory note, and seven dollars twenty-five cents costs of 
xSt^SSeSi suit, with twenty-five cents more for said writ of ex- 
tions to such ecutiou, sigticd by Thomas Byrd. Esquire, Justice of 

process roust t* ;7»i' 

be taken before the Peacc, dated at Vergennes the 25th day of Ja^ 

the Court hold- . — . -->^rx \ x • -* « t « 

enbyUiejudge tiuary, A. D. 1800, has this day taken the oath pre* 
mit'the^ sa- bribed in an act entitled, an act relating to gaols and 
County o?wts S^^^^"^* and for the relief of persons imprisoned 

cannot judge 

OTer the Court of Gaol Delivery, as it is vulgarly called^ whete the proeesi is mei^ 

vsn/oA/e, but only where it is ^d ab initio, 

2 
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therein, the said Alexander JSrush b^ing duly notified Bnuh 
did not attend, and in our opinion the said< Charle9 Robiinon and 
Fottet ought to be discharged. ^sisuhKr. 

Witness our hands at Benningtonj in the County 
of Bennington^ this 19th day oi August^ 1800. 

Solomon fTrighty Assistant Judge of 

the County Court. 

* 

Ephraim Smithy Just. Pacis. 

The plaintiff prayed oyer of the record of the pro- 
cess, which was read to him, and then demurred to 
the plea, and took several exceptions to the process 
of the Judge and Justice's Court. After an elaborate 
argument, especially upon the operative force of such 
certificate, the Court adjourned the cause to the next 
stated term to advise; and at the January term, 1804, 
of this County, the Chief Judge pronounced the una- 
nimous opinion of the bench : — 

That the certificate of a Judge of the County Court 
and Justice of the Peace, prescribed in the act enti- 
tled, an act relating to gaols and gaolers, and for the 
relief of persons imprisoned therein, passed March 
the 9th, A. D. 1797, delivered to a prisoner admitted 
to the liberties of the prison, is a sufficient bar to an 
action brought by the sheriff or his assignee upon 
the bail-bond, and escape assigned as a breach, with- 
out setting forth other than substantially and as in- 
ducement, the mesne process. • That all exceptions 
to such process must be taken before the Court 
holden by the Judge and Justice. That the Supreme 
and County Courts cannot judge over^the Court of 
Gaol Delivery, as it is vulgarly called, where the 
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Bmh process is merely voidable^ but only where it is vmd 

Robinton and ^ tmHo. 
•nother. 



Judgment, that plea in bar is suflSicient. 

This decision has not been since shaken.* 

Daniel Chipman and Amos Marshy for plaintiff. 
Lott Hallj for defendant. 



Philip Smith and Solomon Barnum 

against 
James Forbes. 



Decision on CASE. Declaration for betterments^f filed Ja- 

the mode of ^ i^ 

pleading to a nuary term, A. D. 180L 

b^SSSl^,^ The plaintiffs declared, that on the 24th of Mat/. 

wfo^^/i 1793, they purchased by deed a tide to Lot No. 31. 

^ ^ A. D. 

i8oa 

* Vide ofi/fy this yolume) page dSl. Zachariah ChUdM^ As- 
signee of Rankin^ sheriff, v. JamcB Morae and Levi OtfgowL 

rcrmofir Stat t The above declaration was filed under an act, entitled, an 
▼ol. 1. p. 209. act for the purpose of regulating suits respecting landed pro- 
perty, and directing the mode of proceeding therein, passed 
NovemhtT 5, A. D. 1800. 

^ Preamble. Whereas many persons have purchased sup- 
posed titles to lands within this State, and have taken posses- 
sion of such lands under such supposed titles, and have made 
large improvements on the same, who at the time of pur- 
chasing supposed such titles to be good and valid in law ; and 
whereas many of such dtles may prove defective by loss of re- 
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in the third division in the town of Shoreham^ drawn Smith mcIBuw 



to the or^^inal right of James Forbesy junior, sup- 
posing at the time of purchase, such title to be good 
and valid in law ; that they entered into and took 
possession of the land on the day of the date of the 
deed, and have made large improvements on the 
same, (setting forth the imfH^ovements particularly,) 
to the amount of 500 dollars. That the now de* 



^^"^"■^^ 



cords, the neglect or laches of others in the chain of title, or 

from oth^r causes, and whp, if the strict rules of the common 

law be attended to, may be turned off from their possessions 

and improvements on such lands so by them made at great 

expense, without any compensation or rewards for such better'* 

Tnents, 

^' Sect. 1. It is hereby enacted, &c. That when any person 

or persons in .the actual possession or improvement of lands 

within this State, who had purchased them, or those under 

whom they hold had purchased a title to said hinds, supposing, 

at Ihe time of such purchase, such title to be good in fee, and 

Tiaving, in consequence of such purchase, entered and made 

knprovements upon such lands, and shall or have been prose* 

cuted or sued for the recovery of such lands before any Court 

by action of ejectment, or any other real or possessory action, 

and judgment shall be hereafter rendered against such person 

or persons in possession as aforesaid, such person or persons, 

against whom judgment shall thus be finally given, shall have 

right by action to recover of the person or persons in whom 

the legal title shall be found by such judgment, such sum or 

sums of money as' shall be found on the trial of such action, 

that he, she, or they, or those Under whom they hold, 'have 

made the lands so described in the plaintiff's declaration better 

or of more value by such betterments than it otherwise would 

have been, had no soch improvements been made there^ ; and 

the mode of process shall be, that the recoveree or recoverees 

in such action as aforesaid, shall, within forty-eight hours after 

such judgment, or during the sitting of the Court in tfrbtQb' 
• * 

Vol. II. 46 



V. 

ForbeSr 
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num 

V. 

Forb«8. 



Sofith and Bar. fendant instituted an action of ejectment againat 

them, (setting forth the proceedings in e|ectme&t,,) 
_ and at the term of the Supreme Court of Judicatvre, 
January^ A. D* 1801, he recovered judgment final 
against them for the possession of the premises ; for 
the recovery of which, Sec* 

To this declaration the defendant ptut in &e fol- 
lowing plea in bar«r 

^ First That the plaintiffs have not possessed and 
iinproved said land in said declaration mentioned^ 
ever since the 24th of May^ 1793. 

Secondly* Nor liave the plaintiflb made the said 
lot of land better and of more value by their sup- 
posed betterments and improvements on the same, 
than it otherwise would have been if no such im- 
provements or betterments had been made thereon, 
and of this he puts himself on the country. 

Objected by the ptuntiffs, that this plea b double* 

Sed per Curiam. The statute under which ^ 
declaration has been -filed is a creature of the Legis- 
lature sui generis^ applying a remedy to an injuiy pe- 
culiar to the settlement of lands in a new country^ 



such judgment is had, file a declaration in an action of the 
case against the recoveror or recoverors for so much monef 
as the estate is made better as aforesdd, in the clerk's ofiice 
of the Court in which such judgment was obtained, which shall 
be sufficient notice to such recoveror or recoverors to aj^iear 
and defend ia such action at the next session of the said Court; 
and the Court, on the entry of such action^ shall order all pro* 
ceedii>gs staid on the first action, until the actiiMi so fiied shall 
bu determined^* &c. ^^ 
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and cannot be made subject to any strict rules of Snitii and Bat- 
pteiding. It seems the Legislature have so consi- v. 

dered it, by the provision in the second section, ^^'' ** 
^^ that so often as judgment shall be rendered on de- 
murrer, or any plea in abatement in favour of the 
defendant or defendants in such action for better- 
ments, the plaintiff or plaintiffs, within twenty-four 
hours after such judgment, or during the sitting of 
the Courts shall have liberty to file another declara- 
,tion for the purposes intended by this act." 

It may, however, be observed, that although this 
plea is very unskilfully drafted, and seems to tra- 
verse two distkict points, yet in essence it only goes 
to one, to wit, negating die plaintiffs' having made 
the land better ^nce they went into possession in the 
year 1793, as set forth in the declaration. 

This is the first instance in which the Court have 
ever heard any objections to a plea until after joinder 
in demurrer ; but as the practice under this act has 
not been well established, they were inclined to in- 
dulge the parties. Let the plaintiffs now elect either 
tO' enter a formal demurrer to the plea, and risk the 
decision of the Court, or to join issue. 

The plaintiffs joined issue, and had leave to enter 
a nonsuit on trial. 

Cfdpman and A. Marshy for plaintiffs. 

Samuel Miller and Moses Strange for defendant. 



■* 
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Woodbridge- 

Austin. Enoch Woodbridge, Appellant, 

" — • against 

Apollos Austin, Appellee. 

when a de- CASE^ on a promissory note, endorsee against 

tnand is barred . - , , r ^ ir 

by the ejusting promisor, With plea oi set-oti* 

wi^n ""codnt^^ The plaintiff declared upon a promissory note, 

•where the con-flated at Quebcc, November 1, 1790, made by the de- 
tract wasmade, ^ '' 

it cannot be fe- fendant to Thomas Aylwiny or order, for the sum of 

viFed by tranS' 

fcrring it ta251/. 11*. 9rf. Halifax currency, payable on the 13th 
thi8"sutcT'^ of «A/w folio whig. That since the decease of ^y&wf, 

to wit, on the 22d day of February y 1793, the con- 
tents being then due and unpaid, John William 
Woolsey^ curator on the estate of Aybvm^ appointed 
and authorized by the laws of the Brituh Province 
of Lowet Canada^ for a valuable consideration by 
his endorsement under his hand made, ordered the 
contents to be paid to the plaintiff, of which the de- 
fendant hod notice, &c. and therefore, &c. 
Writ dated 17th of February, 1794. 
To this declaration the defendant pleaded die ge- 
neral issue, (which was joined by the plaintiff,) and 
filed a declaration in set-off, protesting tliat the note 
above declared upon was and is the property of John 
JF. fVbolsey, in his capacity of curator on the estate 
6f Thomas Ayhvvij and that J. W. Woolscy endorsed 
the same to the plaintiff in trust to be collected for 
the use and benefit of AylwirCs estate ; and then de- 
clares, that Thomas Aylwiny in his life-time, to wit« 
on the 14th 6f November, 1789, at Quebec, in the 
British Province of Lower Canada^ made his certain 
promissory note of that date to Simeon Frazer and 
John Young, merchants, trading in company under 
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the name and firm of Fraxer EsT Youngs bj which he Woodbridge 
promised to pay tbem or order, 400/. Halifax cur- Austin. 
rency, with interest, on the first day of June then — ■'— 
next following. That on the 14th of Navembet^ 
1789, the contents of the same note being fully due 
and unpsud, the said Fraxer & Youngs for a valua" 
ble consideration, by their certain endorsement on 
the same note in their hand-writing by one of the 
said copartners in the name of said firm made, or- 
dered the contents to be paid to the defendant, of 
which the said Ayhvin in his life-time had due notice, 
and likewise the said J. W. WooUey^ in his capacity 
of curator as aforesaid, since the said Ayhovn^s de- 
cease. Then raises the liability and consequent pro- 
mise in the usual form, and prays that the contents of 
the same note may be set off against the plaintiff's 
demand. 

To this declaration in set-off, the plaintiff pleaded 
non assumpsit f with a counter protestandoj and issue 
joined. 

It was conceded by the defendant, that he made 
the note declared upon ; but he called upon the plain- 
tiff to show that his endorsor was curator to the estate 
of Aylwin the intestate, and as such had a legal right 
to endorse the note declared upon. 

Et per Curiam. This ia not a common endorse- where a pro- 
ment by the custom of merchants. The endorsee's ^*^*SLSSlt»d 
interest in the note must be shown to entitle him to H ^* c««tom 

^ ^ of merchants* 

a recovery, and this cannot be shown but by showmg the endorsee's 
an interest in it, and a right to transfer such interest note must be 
in the endorsor. The declaration alleges no interest ™ ^^ ^j JJ^J 

particular pow- 
er of the tndonor must be showA. 
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Waodbnd^ which Woolsey had m the note* eicccptii^ wfant is 
Awidn. derived to bim by operation of law» as curotor or 

'— " administrator of tht piyee*s ^stsite. It is incumbent 

on the plainti£f to shoiv that /. fF. Ifbdkey was cu- 
rator at tlie time of the endorsement, and as such that 
he had power to endorse promissory notes made to 
his intestate as incident to bis trust. . 

The plaintiff now exhibited a copy of the proceed* 
ings of two of the Judges of the Court of Common 
Pleas of the Province of Jjmcr Canada^ certified by 
the Clerk of the Court, by which it appeared, that 
J. W. ffookey had been elected by the heirs of Jyl* 
wvty and duly appointed curatiH* to his estate. 

The defendant's counsel took several ei^ceptions 
to the record. 

» 
£xempUfica- Sed per Curiam. Exemplifications of the record 

tions of the re- ^ . , . -. . *» • ^ _^ 

cordofjudiciai of judicial proccedmgs m a foreign country, must 
S fowt^^Sun^ be considered prima facie as correct ; if incorrect, 
^^nsidJred m ^^^ tmus probandt lies on the opposite party. Let the 

/»rimfl/acie cor- copy bc read. 

reel ; if mcor- * ^ 
rcct, the omu 

tC**'"'^opposUe The defendant's counsel now insisted, that it was 
p^i^y- incumbent on the plaintiff to show the law of the 

Province of Lower Canada^ upon which the certified 

proceedings were founded. 

The plaintiflT replied, that the proceedings were 
bottomed on the common law or ancient usage of the 
country, and being the lex nan scrota could not be 
produced. 
3 
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Sedptr Curiam. When the question anses, what w<»odbridg« 
is a fbre^ lavr ? if a written law it mnst be pro. k!^, 
duced ; if an unwritten law, it must be proved, like "TT 

' ^ r ^ When a ques- 

any other fact, by the testimony of disinterested and t>on arises, 
intelligent wkne^es. Of this opmbn was UyrAT^^Lnt. 
Mansfield, as delhreted in the case of Mo»tyn v. Fa- ZS^te**^' 
brigas, Ccwper^, ReporU, ^ 174. "The way of ^;|^,iJf,« 
knowing foreign laws is, by admitting, them to be j^ Th^^ ^^' 
proved as £M:ts, and the Court must assist the Jury timonyofdisin- 

« •• !««•«« terestedandin- 

m ascertaming what the law is." teUigent ^it- 

The defendant now went to prove his declaration "^••^*' 
in set-off. 

The plaintiff conceded the making of the note by 
the intestate Ayhnn to Frazer & Young, and also 
their endorsement to the defendant, 

But showed by certified cc^ies, That Thomas Ayl- 
win died in the year 1791* That J. W. ffbobey was 
the same year appointed curator on his estate, and 
immediately represented the estate insolvent. That, 
the estate paid eleven shillir^s and nine-pence on the 
pound. That Frazer Csf Young exhibited their claim, 
the nature (^ which the records do not shcrw^ to the 
amount of 460/. 19j. Zd, Halifax currency, and on 
the 22d of January, 1 793, received a dividend of 
three shillings and nine-pence on the pound ; and 
on the 12th of April, 1799, a further dividend of 
eight shillings on the pound \ when the estate was 
settled, and the note declared upon by the plaintiff; 
with another note made to the intestate for 40/. Ha- 
^fi$x currency, were vended at public auction, atid 
purchased by the endorsor, /. fF. fToolsey, in his 
individual capacity. 

The plaintiff now insisted that the defendant's 
demand on the note, declared upon the set-off, was 



I 
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Woodbridge absolutely barred by the operation of the ex hci; that 
Austin. Aylwin^s note to Frazer &? Yoimg was included in 

•*"■"— "^^ their claim against the estate of 460/. 19^. Srf. upon 

which they had received two several dividends* If 
it was not included, as the fipn was subject to the 
laws of the Province of JLower Canada^ and the co- 
partners therein resident during the whole period of 
the settlement of the intestate's estate, if they omitted 
to profert their claim, it is for ever barred, and cannot 
be revived by endorsing the promissory note, which 
is the mere evidence of such claim . to an inhabitant 
of this State* 

Per Curiam* The Court are clearly of opinion, 
that when a demand is barred by the existing laws 
of a foreign countr}% where the contract was madci 
it cannot be revived by transferring it to an inha- 
bitant of this State. But there are several obvious 
difficulties which present against the several demands 
of either party, which can only be removed by a 
knowledge of the existing laws, and their pnictical 
operation in the Province of Lorwer Canada. Either 
party may have his election to continue the cause 
until the next term, that in the interim satisfactory 
evidence of the laws of that Province may be ob- 
tained. The j urisprudence of the Province of hcnoer 
Canada is highly respectable ; and no doubt can be 
entertained, from the eminent and learned profes- 
sional characters who have adorned its Supreme 
Bench since the English conquest, and more espe- 
cially since the establishment of its government by 
the act of the British parliament in 1791, that the 
operation of the provincial laws is clearly ascertained 
in all important cases by judicial decision. 
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The daihtiiffnow moved to enter a nonduit, which WosAridK* 
was not opposed by tfad adverse party. Austin. 

Plaintiff nonsuited. 



. Josias Smith, Samuel MiUer^ and Ama9 Marshy 
for plaintiff* 

Nathaniel Chipman^ Daniel Chipman, and Ji^. C. 
I&sringtmy for defendant. 
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David Brydia against Nathaniel Platt. 

IN ERROR. Ttiis writ was brought to reverse 
a judgment rendered by Addison County Court 

It appeared, that in the original action David Bry* 
dia declared in case, demanding 2,000 dollars in se* 
veral money counts. 

m 

The defendant Flatt pleaded in bar a submission 
pf all matters in demand between them to certain ar- 
bitrators on the 9th oi February ^ A. D. 1798, their 
award to be made and delivered to the. parties by the 
first day of June following. That on the 27th di Aprils 
1798, the arbitrators delivered their award to the 
parties, and awarded that Phtt sliould pay to Brydia 
27 dols. 5 1 cts. on the same day, aiKl that the parties 
should execute and deliver to eacli other mutual re«- 
leases of all matters in demand until the day of sub- 
mission. 

The plaintiff below relied, {confessing the sub- 
mission,) that thQ award was not made and delivered 

Vol II, 47 
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.Simeon Francis, PlaintiiF and Appellant, 

against 
The Administrators of Samuel Lathrope. 

Ufioii an appeal THIS was an appeal from the report of commis- 
of^^mmUuon. sioners upon an insolvent estate. The appellant en- 
^^csute^Se ^^*"^d the certified copies from the registry of probate, 
£w "a dwiani' ^^^ ^^ Omitted to file a declaration, although the na- 

tion to be filed 

on payment of coats, provided the nature of the plaintiiTa claim can be underetood 

by the certified copies from the registry of probate. 
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ture of fais claim might be understood from th^ cer* ^rauci^ 
tifiedrecor(L ifturoje's a4- 

The statute proyides, " That if any creditor shall '"'"'"^^^"' 
exhjllit hia claim or demand against any such estate Vermont sut. 
so represented i^ohent as aforesaid, to the commis- 154 ' ^' 
sio^ers as before mentioned, and . the said commis- 
sioners shaHl disaUow it wholly or in part ; such cre- 
ditor, conceiving himsdf aggrieved by the judgment 
and determination of the commissi<»iers, may, at the 
time such commissioners shall make report and rp* 
turn to the Judge as before nientioned, or within 
twenty days afterwards, if such demand, so disallow* 
ed, in whole amounted to twenty dollars, or if the 
suio i^lowed bjr the cgmmissioners of any deiai^and 
exhibited be twenty dollars less than the sum de* 
mand^d, appeal from the judgment and determina- 
tion of the commissioners to the Sypreme Court, 
ncKt to be .holden in the same County, whether the 
same be an adjourned or stated session of the said 
Court, signifying to the Judge in writing such his 
desire, 2iS)idL filing in the probate office a declaration of 
his demand against such estate, drawn up with the 
same legal certainty as is required in prosecuting de- 
mands in the Courts of Law ; and the Judge shall 
cause the executor or administrator to be served 
with a copy of such declaration, and of the appeal 
made by such creditor, at least twelve days before 
the sitting of such Court, if there shall be so many ^ 
days between .the time of filing su oh declaration and 
the time of the session of said Court ; and if tliere 
shall ^Qt be $0 long a time, tbep the copy aforesaid 
shall be served as soon as may be, and the creditor 
may, at the Coi)rt to which the appeal is made, on the 
first day of the sitting of said Coiirt^ enter his action 
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Pranci* as plaintiff against the executor or administrator, and 
lathrope's Ad- shall prodtice an attested copy of snCh his declaration, 
ministnton ^^ ^ certificate from the Judge of Probate that no- 
tice hath issued to the executor or administntCMT 
thereon, and upon such declaration such pleadings 
may be had, and the matter issued in the same way 
and manner as though such action had been com- 
menced in the ordinary and usual way, and had beea 
entered in said Supreme Court by way of appeal from 
the County Court; and the said Supreme Court 
shall certify to the Judge of Probate the judgment 
they shall give thereon, &c. &c. And if the creditor 
shall fail to enter his action in manner and season as 
before directed, his demands shall be for ever bar- 
red," &c. 

And now on motion, the Court allowed the ap- 
pellant a day to file his declaration with th^ Clerk of 
the Court, under a rule that he should pay the admi- 
nistrators their costs, and tax no costs at this term, in 
case he eventuaUy prevailed in the suit, and that he 
should at a day prescribed, serve the administrators 
with a copy of his declaration. 

Cause continued. 



Verm^ SUt ^^^^^ ^^^^* '^^^^ PhELPS. 

vol 1. p. 341. 

A ^m«n du THE defendant was indicted upon the 24th section 

vorced a vinculo 

nMtrimonii is of the act for the punishment of certain capital and 

not a competent ^ii«« • ^ • ■% oi.*^ 

witoeM upon Other high crimes and misdemeanors, for bemg a 

an iadictment 

a^tinat her fonaer baroDi for a crime commttted durin|^ cvrertore- 

4 
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married man, and as such being found in bed with a suto 
woman not his wife, under such circumstances as af- Pbeip«. 
forded presumption of an illicit intention. — ^— — 

On trial to the Jury, Mr. Attorney offered to ad- , 

duce as a. witness on the part of the prosecution, Lucy 
Phelps^ wife to the defendant at the time of the com- 
mission of the crime alleged, but afterward^ divorced 
h vmeuh matrimonii^ and cited the case of TTie State vide m^^ vol 
V. J. N. B. decided in Addisofi County, January term, ^' ^' ^^ 
A. D. 1801. 

JSdllj for the respondent. We consider tliat there 
is a wide difference between the case cited, and that 
sub hie. In the case relied upon, the prisoner was 
indicted iot forgery y a crime not any ways connected 
with inarried life. Here the indictment is for the 
very adulterous conversation which was the prevails 
ing cause of the divorce. 

It is true, that in our profemonal books^ jealousy 
is not classed among those causes which disqualify a 
witness ; but in the book of nature we read that there 
is no passion that assaUs the human mind which so 
completely disqualifies it from seeing, knowing, or 
even relating the truth. The greatest judge of hu«> 
man nature among men has declared, that '' jealousy 
doth make the meat it feeds on»'' From their greater 
sensibility this passion operates more powerfully on 
the jsofter sex ; and even when it ceases with their 
affection for the beloved object, it is too often suc- 
ceeded by an animosi^ eqtially regardless of reason 
or of truth. 

It will not certainly, then, be good policy to suffer 
a witness, thus violently prejudiced, to testify against 
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Stale a defendant whose cMdoct she has seen through sa 
Pheips. jaundiced a medium, and who she mzf esteem her« 
"~^"""" self justified in ruining per Jos aut nefiu. 

The case cited stands alone. In the books there 
can be found no instance of a wife divorced h vit^cula 
matrimonii^ being admitted to testify against her 
former husband^ as to any act done by him during 
coverture. 

A wife under a second marriage, a fcrmdr wife 
being living, may be a witness upon an indictmeBf 
for bigamy against the husband de facto. 

So, if a woman be taken away by force and mar- 
ried, she may, under the act of Henry VIL be a wit- 
ness. But these decbions go on the position that 
these marriages are void, and the women who testify 
eonsequendy not wives. 

Some few instances may be found where a wife 
divorced a mensa et thoro^ or separated by contract, 
may be a witness s^nst her husband. But these 
cases, it is obvious, cannot apply. 

Mr. Attorney arose to reply. 

But the Chief Judge observed, that he had always 
considered the decision in the case of T%e State v. 
/. A". B. as not well founded, tie considered it as 
not supported by law or sound polity. He had in- 
vestigated the subject, and was fully prepared to de- 
cide against the admissibility of the witness. 

Jacob, Assistant Judge, coincided in opinion, and 
the witness was not permitted to testify. 

Tyleb, Assistant Judge, dissente. 

Mr. Attorney, for the State. 
Lott Holly for the prisoner. 
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State against Cato Jenkins. jenkint. 



THE indictment charged the defendant, that at The confession 
Ruilandj 8ca on the evening of the 1st day oi January^ tn^i^Tl^ 
1803, with force and arms, he feloniously took, stole, "^^^^^ '^ 
and carried away one portmanteau, value 5 dollars, J[f^!^f J^^ 
containing: one 100 dollar bill of the United States ed by personal 

T* t c I •uffenng, it 

Branch Bank in Boston^ one bill of 50 dollars of the ought not to 

i« * #1%^ 

Boston Union Bank, one 30 dollar of the same bank, Z^i if pro* 
and thi«e ID dollar bills of banks unknown to the or^^i^^tte^'^/S^ 
Jurors ; of the proper goods and chattels of one Oiu J"^; ™'"^^^! 
ver fFhitneVf then and there being found, contra ther it is true 

"^ . . . or not; but if 

jbrmant StatUtU un8up))orted by 

The prisoner arraigned pleaded not guilty, and cSJ^msuSlcfs, 
trial by the J[urj% iteTlX: 

The facts which appeared in evidence were, that 
fTfdtneyj the owner of the goods, had fastened his 
horse with the portmanteau upon the saddle, which 
contained a small jug pf fFest-India rum, aiid, as 
fFkitney testified, the bills described in the indict- 
ment ; went into a tavern ; passed a convivial even- 
ing ; at a late hour he found his horse had slipped 
his bridle, was wandering in the public highway, 
and the portnianteau with its contents were missing. 
The next morning the defendant treated one Wash'* 
bum with rum from the.jug, which he had concealed 
in a bam. This led to a suspicion that the defend* 
ant stole the property. On being charged, he readily 
acknowledged that he had the portmanteau in his 
possession, which he had concealed in a hay-mow. 
He said he found it early the same morning in the 
road, but denied all knowledge of the bank bills. 
Some ill-advised persons then §l^i^ the negro, and 

Vol.. IL 48 
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sute undertook to extort a confession as to the bank-biOs 

V, 

Jenkins, by toiture, which was effected by suspending him by 
^""^——^ a halter round his neck from the limb of a tree, until 

he was nearly suSboated, and by other base and in- 
human practices, too indecent to be mentioned. The 
negro, however, persisted in his first confession, and 
denied all knowledge of the bills. 

The defence made was, that the inducements and 
motives to a confession ought to be taken into con- 
sideration. A confession, to operate against a pri- 
soner on trial, ought to be voluntary, that if the con- 
fession is allowed to weigh in the determinati<Hi oi 
the Jury, the whole of such confession ought to be 
taken together ; and when thus taken, the defendant's 
confession amounted to a mere ireamre-trovef ac* 
companied with some improprieties, but with no 
act which can constitute larceny ; and as the minds 
of the humane were much agitated by this novel and 
abhorred procedure of attempting to extort a con- 
fession of crime by torturing the accused, the de- 
fendant's counsel urged it pathetically in his defence, 
endeavouring to connect it with his confession. 

But the Court, after reprehending, in strong and 
pointed terms, the practice of torture as a means of 
discovering the truth, charged the Jury to inquire 
simply, whether the defendant was guilty or not 
guilty of the charges presented in the indictment. 
They observed, that the confessions of a person on 
trial must be submitted to and weighed by the Jury. 
If extorted by personal suffering, applied to the ac- 
cused with a direct design, they certainly ought not 
to weigh any thing. If produced by fear or flattery, 
the Jury would judge whether the confession exhi* 
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bited the truth or not ; and would observe whether st«t€ 
a confession thus made was or was not supported by Jenkins, 
corroborating facts or . circumstances ; foi' a confes- 
sion induced by fear or flattery, when unsupported 
by any other testimony, could never operate to 
convict* 

That when gpods are stolen, and the whole or part when goods 
of them are found concealed on a person, this is pri- the whole or 
ma Jade evidence that the person stole them; and J^rfound^co^ 
unless he can show that he came by them honestly, ^J^^ ^"^ .^ 
must conclude him guilty of theft. That when goods frhnafadeesi- 

, . . dence that he 

are lost, it is no excuse in the casual possessor, who suiie them ; and 
conceals or converts them, that ht Jimnd them. It is show that \e 
incumbent on the finder of lost property to advertise ho^ertiy^ mu™ 
them under the provisions of the several acts " rela- conclude him 
ting to pounds, estrays, and lost goods." If he ne- when good* 
gleets, and conceals or privately converts the pro- no excuse in 
perty, he is justly chargeable with larceny. concedsorron^ 

ThaX.\h& prisoner's confession of his taking the port- ^.7^^, fj)^^;^ 
manteau is corroborated beyond doubt by his pro- '**^" *^ 'f ^" 

•^ ' * duty to adver- 

dui^ing it from a place of concealment, and was not.tise them. 

, , , - • p ^ . VermMt Stat. 

made when under the operation of torture. vol. 1. c. xivii. 

That, however we might feel as men at the rela- ^*i66.*478! ' 
tion of the wanton, cruel, and outrageous abuse done 
to the prisoner, we must not suffer the impulse of the 
moment, however honourable to our sensibility, to 
divert us, as Judges or Jurors, from th6 obligation of 
our official oaths. 

The Jury returned their verdict guilty. 

The defendant filed a motion in arrest of judg- 
ment. Vide post^ p. 384. 

Mr. Attorney, for the State. 
Cephas Smithy Junior, for defendant* 



SfiO AtJTLAND COUNTV, 



Sute 

Hobbs ftnd Statk cgtwut AbraraIc Hobbs and RBTiritlr 

Strong. 



Strong. 



t^^TTconfesI Indictment for a miadcnicanor m torturiiig 
*ion of the a persoii suspected of theft. 

•ont iiccuse?of Thc indictment charged the defeodante, that at 
^?o"thrcoS: lititland, in the County of Rutland, on the first day of 
?orstitSS;>n'"i'^«''f ry> A.-D. 1803, they being persons of crod 
Vemwiu. and inhuman dispositions, atid moved by die sugges-- 

tions of their own corrupt minds, made a vident as- 
sault upon the body of Cato Jenkins^ then and them 
being in the peace of the State, and him the * said 
Cato Jenkins with force and arms did then and there 
beat, bruise, torment, torture, and bum with fire, 
and him the said Cato Jenkins with like fi>rce did 
suspend and hang by the neck. Sec* ei oRa enormia^ 
&c. all which is against law, the constitution, and 
the peace and dignity of the State of Vermont. 

The Jury acquitted Return Strong, and. found 
Abraham Hobbs guilty. 

The Court, in delivering sentence, observed, That 
there was no statute against the crime, as the Legis- 
lature never could have contemplated its commission 
in an enlightened age, and amongst a free peojple. 
That if such statute had existed, it would probably 
have been in the power of the Court to award a pa* 
nishment more adequate to the enormity of the of- 
fence. 

That the indictment is founded on the conunoii 
law, and must be followed by a common law punish 
ment» 
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However Uie imctice cX torture to extent confes* sute 

V. 

sion had prevailed in various governments, it certain- Uobbs and 
ly never w&s • sanctioned by the common or statute °^' , 

law i)f our EngUsh ancestors ; for although the rack 
was occasionatty resented to in the reign of Henry 
VI. and even in the reign of Queen Elizabeth^ yet 
Judgie Blaekgkme obs^res, ii was used as an engine 
hfstate^ not of law ; and upon the assassination of 
the Duke of Buckingham by Felton in the reign of 
Charles I* it. was proposed in the privy council to 
^ut the assassin to the rack, in order to discover his 
accomplices! but the Judges being consulted de« 
clared imanimously, to their own honour and the 
honour of the English law^ that no such proceeding 
was allowable by the laws of England. But in all 
ages and countries where this inhuman and unrea- 
sonable process has been in use, men of enlightened 
minds, so far as they have had occasion to mention 
it, have borne testimony against it; principally, how- 
ever, on account of its uncertainty as a criterion of 
truth. Among the ancients it will be sufficient to 
name Cicero and QuintUian^ and among the modems 
Ae Marquis Beccaria.* But in discountenancing 



* Tamen^ iUa ti)rmenta guberrtaty dolor modcratur natura^ cu» 
juaque turn anind turn corporia^ regit quMtor^ ficctit libido^ cor* 
rumfdt sfiesf infirmat metus s ut in -tot rerum angiutiia nihil ve^ 
ritati loci relinqutuur. M. T. C. 

Omnium quidem incertorum susfdcionea fieuimc Bcmper k cor* 
fioribua ; nee bene de cujuaquam moribua illam partem corporis 
intem^esf quit non animo »ed dolore respondet. Quintilian. 

In a note under the preface to the second edition of the State 
Trials, there are several quotations from the fragments of Ju* 
Uu9 Faulu4f lib, 5. aentent. recept. Ht. 14* de gueationibua ha* 
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state this ordeal by this Court, its inhumanity has, if pos* 
Hobbs and sible, a greater weight than its absurdity. 

^"^ "^' But it is unnecessary to enlarge* The ICyth ^li« 

Vermont Stat cle of the Declaration of the Riehts of the inhabit- 

vol 1. p. 33. ^ 

ants of the State of Ftrmonty declares, " That in all 
prosecutions for criminal offences, a persoil hath a 

4 

right to be heard by himself and his counsel ; to de- 
mand the cause and nature of his accusation ; to be 
confronted with witnesses; to call for evidence in 
hb favour, and a speedy public tri^ by an impardal 
Jury of the country ; nor can he be compelled to give 
evidence against himseifl nor can any person be jusdy 
deprived of his liberty, except . by the laws of the 
land, or the judgment of ius peers."* 



bendia. Si ausfiicione aiigua reus urgeatur^ adkibitU. tormentU 
4e Hociia et aceleribia aula confiteri coTnfielliCur^^Reua pndcri' 
tioribua argumcntia opfireaaua refieti in qu^ationem fioteat^ maxi" 
mcy at in tortnenta animum corfiuaque durarvit. And lib. 1 . sec- 
tion 23. Rea eat Jragllia^ et fiericuhaa^ et qtut veriiatem fai&t ; 
nam filerique patientia^ aive duritia tormentorumj iia tormentum 
contemnunty ut^ ex firimi veritaa nulla modo fioaaiti alUtantd atuu 
imftatientia ut in guorvia mentiri^ guam fiati tortnenta^ veUnt ; ita 
Jit ; ut etiam vario modo fateantur^ ut non tantum ae verum 
etiam alioa comminenter. 

See also Beccaria on Crimes and Punishments. Judge Black' 
alone^ in his Commentaiies, quotes from this author what he 
styles an exguiaite piece of raillery. He says the Marquis has 
proposed this problem with a gravity and precisioo that are 
truly mathematical. << The force of the muscles and sensibi- 
lity of the nerves of an innocent person being given, it is re- 
quired to find the degree of pain necessary to make him con- 
fess himself guilty of a given crime." 

* This article in the Declaration* of Rights. may be traped as 
ab ovo from the EngHah Magna Charta^ although the rights, of 

4 
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In this concise and luminous display of the rights state 
of the citizens of this State, especially in the penul- Hobbi and 
timate clause, all compulsory process to enforce an ^'^"^' 
acknowledgment of guilt is for ever excluded, not 
only from our judicial proceedings, but all attempts 
of individuals to extort confession by bodily suffer, 
ing is reprobated. For it may be observed, that if 
the trial by torture might be essayed for the disco- 
very of truth, it certainly would be more safe and vide anu, vqL 
proper, that it should be regulated by law and ad- ^' P* ^^ 
ministered by the officers of government, than to be 
indiscriminately applied, and restrained pnly by the 
moderation or caprice of individuals. 

. The Court sentenced the culprit to pay a fine to 
the State treasury. 



the subject are better understood and more clearly defined than 
at the date of this celebrated instrument. The 29th chapter of 
Magna Charta^ 9th of Henry III. declares, that ^ Mdlua liber 
homo cafiiatuvy vel imfiriaonetur^ out disieisietur de Ubero tene^ 
mento «uo, vel libertatibuB vel Uberis consuetudinibiu 9tdsy aut ut* 
lagetury aut exuletur^ aut aliquo modo destruatur, nee sufier eum 
ibimua^ nee super eum mUtemtu^ niH per legale judicium parium 
^uorunty vel per legem terra** Which words, " aliquo modo de* 
Blruatury* according to Sir Edward Coke^ (2 Inet. 48.) include 
a prohibition not only of killing and maiming, but aUo of tor^ 
turingy and of every oppression by colour of an illegal autho* 
rity. 

For the more especial clause we are indebted to the common 
law maxim, ^emo teneatnr aeipsam accueare Reporter, 
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J^^'^'""' The State against Cato Jenkins, 

One judgre of MOTION in arrest. 

the Supreme , , .*-•■*•■■ • 

Court, in the The defendant had been indicted lor larceny, and 

Absence of the - , -it i* ^ /• ^i t 

others, may le- found guilty by vcrdict of the Jury, 

fnd^char^Thi The motion was grounded on an exception to the 

Gr^nd Jury, j^j^y q{ ^{^^ p^j^^j ^f Grand Jurors who presented 

the indictment, for that they were not legally impa- 
nelled, in this, that the foreman had been appointed, 
and the Jurors charged by one Judge in the absence 
of the others, not constituting a quorum of the Court 
for these purposes, the other Judges not having been 
interested, or of counsel, 
Vermont Stat. In support of the motion it was urged, that the 6A 
^^ ' '^' section of the act c<Histituting the Supreme Court 

of Judicature and County Courts, defining their pow* 
ers and regulating judicial proceedings, enacts, 
^^ That there shall be, and hereby is constituted a 
Supreme Court of Judicature within and for this 
State, to be holden at the respective times and places 
by law appointed foj* that purpose ; which shall con- 
sist of one Chief Judge and two Assistant Judges, 
any two of whom shsdl be a quorum. And any one 
of said Justices, in the absence of the others, shall 
have power to open and adjourn said Court from 
day to day, until a quorum shall be convened, or to 
the next, stated session at his discretion* That 
whenever the statutes speak of the impanelling a 
Grand Jury, they always contemplate a quorum of 
the Court, and never a single Judge, who has CHily 
power to adjourn the Court, in case there is not a 
ib,p.7«. quorum. The S9th section of the same act provides. 
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V 

Tliat it shall be the duty of the Clerk of the Supreme sute 
Court of Judicature in each County, some time pre jenkini. 
vious to every stated session of said Court, to issue — — — — 
a venire directed to the sheriff of the County, or his 
deputy, and seasonably deliver or cause to be deli* 
vercd to such sheriff or deputy, commanding him to 
summon eighteen judicious men, being freeholders 
witliin said county^ from the towns therein men* 
tioned, to appear before said Court at ten o'clock on 
the first day of the session of said Court, to serve as 
Grand Jurors in said Court. 

The 63d section provides, " That when it shall 
happen that a sufficient number of Jurors summoned 
as aforesaid do not appear, or if by reason of dial- 
lenges or other causes, there shall not be a sufficient 
number of Jurors to make up the panel or panels, 
the Court shall order the sheriff or other officer to fill 
up such Jury or Juries by summoning either with or 
without a precept, a sufficient number of judicious 
men, being freeholders of the vicinity. 

The 65ih section makes it the dut)'- of the Court 
to appoint a foreman. And that ^^ no person shall 
be held to trial or put to plead to any indictment or 
information for a capital offence, unless a bill of in- 
dictment be found against such person for such 
crime by a Grand Jury legally impanelled and 



sworn.*' 



Oh the other hand it was said. That although, ge- 
nerally speaking, a quorum of the Court must con- 
sist of two members, yet for certain purposes it 
might consist only of one ; as in the 7th section of 
the judiciary act^ one Judge jnight hold a Court for 

Vol. IL 49 
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State the trial of a cause vrhexe the others were 
Jenkins, or had been of counsd for either party. 
'"~~"'"*"^* That the charge to the Grand Jury rests entirdy 

on the common law, no provi^on being made for it 
in the statutes, it being only incidentally included in 
the oath administered to the Grand Juiy. That by 
our practice the charge is delivered by one Judge 
without the interference of the others. 

That no possible injury can be pointed out as ac- 
cruing to the prisoner from the Grand Jury having 
been impanelled, and the charge delivered by one 
Judge in the absence of the others. That great 
convenience had arisen from this mode. That the 
Grand Jurors and witnesses being obliged to attend 
the first day of the term, it would sometimes hap- 
pen, that through the indisposition of the Judges, or 
the rigour of the season, but one of the Judges could 
attend until the second or third day, until when the 
Grand Jurors and witnesses remain idle at the puUic 
expense, when no sufficient reason can be ofiered 
why they should not be impanelled and proceed to 
business on the charge of the Judge present. 

That the impanelling the Grand Jury, the appoint- 
ment of the foreman, with the charge of the Judge, 
and even tlie directing the panel to be completed 
tales de circumstantihusy are but ministerial acts in 
the Judge. 

And finally, That it had been heretofore the prac- 
tice for one Judge, in the absence of the others, to im- 
panel and charge the Grand Juries. 

The Court ruled, that one Judge, in the absence 
of the others, might legally impanel and charge the 



' 
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Grand Juiy; and that on motion in arrest of judg- sute 
menty this is no sufficient exception to the array. Jenkins. 



Rule discharged. 

Ttl£r, Assistant Judge, having delivered the 
chaige to the Grand Jury, gave no < 



• • 



State against Joseph Damon. ^ 

PLEA of auierfints convict ^ in bar. ^h^n m w- 

The indictment charged. the defendant with an as- ^^^^^ 
sault and battery on one Elias Dotyy at WaUxngfordy Jld^l,^*^* 
on the 24th of March^ A. D. 1802. wounded by Uie 

And now the said Joseph Damon, in his own pro- and the oflTen- 
per person here in Court, in the custody of the she- MUy"<MSrtcted 
riflf, comes, &c. and to the said indictment here in h^^ * ^?"^ 

' ' ^ ^ ot competent 

Court foiuid against him for an assault, batterv, jurifdicUon for 

^ 3 1 ^. 1 , * ,^ V ***• breach of 

woundmgt Sec. made on the 24t;h day of March^ the pewse tn 
1802, on the body of Elias Doty, at fFaUingfard, bittST^uS 
in said County, he the said respondent says, that he akt^e^'nt^cwl 
has been once before convicted for the same breach J**^ *fterward« 

. , be maintained 

of law, whereof he is^now here mdicted before Jo- Agunat him for 
seph Randallj Esquire, one of the Justices of the batteir upon 
Peace withm and for the County of Rutland, on the ^^'"^ 
26di day of March, 1802, at Wallingford aforesaid, 
and by said Justice adjudged to pay a fine of six 
dollars to the treasury of the town of fFallingford 
aforesaid, and costs of prosecution taxed at five dol- 
lars and sixty-three cents, as by the files and records 
of said Justice's Court, here ready in Court to be 
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SUte 

V. 



sliown, will fully appear ; and for that said Justice I 

Damon., of the Pcacc had and still has a concurrent jurisdic- 
tion with this Honourable Court in such inferior 
crimes and misdemeanors ; and for that the said Jo- 
seph Damon did, at Wallingford aforesaid, on the 
day and year first aforesaid, without lea\'e and 
against the regulations of a certain infirmary vul- 
garly called a pock- house, at said Wallingford^ where 
there were divers persons inoculated and infected 
with the small-pox, enter said pock-house, he the 
said Joseph Damon having been, on the said twenty- 
fourth day of March J 1802, by the presiding physi- 
cian of said infirmary, inoculated with the small-pox, 
and afterwards,* on the day and year last aforesaid, 
the said Joseph Damon declared that he would depart 
from the limits of said pock-house, and attempted so 
to do ; which to prevent, the said Elias Doty and one 
Frederick Miller^ by order of the said presiding phy- 
sician, assaulted him the said Joseph Damon^ and the 
said Joseph Damon^ in his own defence, in his hand 
held an qpfen penknife, and did then arid there move 
his hand on all sides to prevent them the said Elias 
and Frederick from laying hands on him the said Jo- 
seph DamoHy notwithstanding which, they the said 
Elias and Frederick did with great violence rusli 
upon the said Joseph^ and him cast and throw on the 
ground, and did then and there beat, bruise and bat- 
ter the body of him the said Joseph^ and for that the 
said Joseph Damon^ in and during said affray, did 
unfortunately wound the said Elias Doty in the 
thigh, and the said Frederick Miller in his arm, at 
one and the same instant, and at one and the same 
Stroke, which isjhe same assault, batterj^ wound- 
ing, &c, whereof the said Joseph Damon stands 
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here indicted, ' and no other ; for that the said con- state 

V. 

viction and judgment before the said Joseph Randall^ Damon. 
Esquire, Justice as aforesaid, was for the offence of ""^ 

assaulting, beating, and wounding the said Frederick 
Miller^ all which the said Joseph Damon is here 
ready to verify and prove, in manner and form and 
when and where the Court shall direct. Wherefore 
he prays judgment whether he ought further to be 
holden to answer to said indictment, and that the 
same may be barred, and he the said Joseph go with- 
out day. 

To this plea the Attorney for the State demurred. 

In support of the pica, 

Chipmartf for the defendant, obsen'ed, Tliat when 
an assault and battery was made, and several were 
injured, the law gave to each a separate civil action 
for damages, and the government would by due pro- 
cess convict and punish the offender for the breach 
of the public peace ; but if ever so many were in- 
jured, one prosecution and conviction was all the go- 
vernment could sustain against the offender. The 
charge on the part of the State against the prisoner is 
for disturbing and breaking the public peace ; and 
he is equally guilty of it who assaults and beats one^ 
with him who assaults and wounds two or more ; 
ix>th have broken the public peace ; and although 
the latter would perhaps merit a severer punishment, 
yet the crime is the same. 

The only inquiry which can possibly be made is, 
whether the offender has been legally convicted of 
the same offence before a Court of competent juris- 
diction ? The defendant had unfortunately wounded 
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sufta two persons in the same affiay and wkh tlie same 
Damoiw Stroke ; a regular complaint hastseen entered f<»ras- 
" saulting and wounding one of them ; the defendant 

has been tried and convicted before a Court c^ com- 
petent jurisdiction, and the record of his convictioo 
is here in Court, and proferted in hb plea« Can an 
indictment be sustained against him for assaulting 
and wounding the odier ? 

Curia. It appears that the defendant wounded 
two persons in the same affray, at the same instant of 
time, and with the same stroke. On a regular ccxn- 
plaint made, he has been convicted before a Court of 
competent jurisdiction, for assaulting, beating and 
wounding Frederick Miller^ one of those persons. 
He stands here indicted for assaulting, beating and 
wounding Elias Doty^ the other of those persons ; 
and the defendant pleads in bar the former conviction^ 
which he alleges to have been for the same o&nce. 
The only question is, whether the defendant has been 
already legally convicted of the offence charged in the 
indictment ? Of this there can be no doubt ; for it is 
apparent on the record, that the assault and batteiy 
charged in the indictment, and that of which he was 
convicted by Mr. Justice RandaU^ were at the same 
place and in the same affray, and the wounds made 
by the same instrument and by the same stroke. 

This is not a question between either of die per- 
sons injured by the assault and battery, and their as- 
sailant, redress has been or may be obtained by them 
by private actions ; but it is a question between the 
government and its subject, and the Court are ckaiiy 
of opinion, that the indictment cannot be sustained. 
The indictment charges the defendant with having 
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disturbed the public peace by assaulting and wound- state 
ing one of its citizens. For this crime he shows that Banoii. 
he has been legally ccxivicted by a Court of compe* — — 
tent jurisdiction. He cannot therefore be again held 
to an^er in this Court for the same offence. 



Prisoner dischai^ed. 



-, for the State. . 



Haniel Cfiifnmmj for defendant 



Noah Ashlet, Appellant, 

against 

Samuel Wxllard and James Hall, Appellees. 

THE plaintiff declared upon a promissory note When an ac« 
made by the defendants jointly to one. Ebenezer IJ^at^^T^ 
Kingdey or order, and by him endorsed, and notice ^tc***^e iS^! 
of the endorsement given. TidutideiiuMida 

«* ®' either may 

The defendants filed a declaration in set-off, with be pleaded in 
several counts, as agdnst the endorsor before notice note, 
received ; one of which counts was upon a receipt 
^ven to the defendant WUlard upon setdement of 
book accounts, in which Kingsley acknowledged 
there was due to him a balance of 44 dols. 68 cts. 

The question now made was, whether, as the note 
was made jointly and not severally by the defend- 
ants, they could, in their declaration in set-off, count 

upon any sum due to either individually. 

« 

Sed per Curiam. The joint promisors to a note 
are copartners in the contract, and the payment of 
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Ashley oae is thc payment of both. If tlie promisee is iu^ 
wiiurd and debtcd to both or either, they may join in a dedara- 
*^^^'' tion in set-off, and have several counts; some appli- 
table to the demands of one, and some to the de- 
mands of the other ; or entirely to the demands of 
one, or the joint demands of both. 

Plaintiff nonsuited. 

Cephas Smithy Junior, for the plaintiff. 
Chauncey Langdorij for defendant. 



BowNE, Appellant, 

against 

Ralph Page, Abel Larkin, and Nathak 

Osgood. 



A. mortgages EJECTMENT. The plaintiff demanded seisin 

land to B. who « • r\ ^ • -n .1 w 

brings a bill in and possessiou of lands m Rutlam. 

te"S Z AbfAan 0.5-o(x/ suffered a default. 

d2m%on^ "^^i J2a//>A Page pleaded severally the geneml issue 

gainst him, and as to ouc acre of the land, and certain mill privi- 

by an intciio- • 1 • • 

cutory decree legcs, and disclaimed as to residue. 

ai-e not privies '^bel Larktn pleaded severally the general issue as 

g^ge?(butdah5i" t^ ^"^^ moiety of the land demanded, and disclaimed 
title .to several ^hc Other moicty. 

parts of tlie ^ ^ •' 

lands by deed The plaintiff offered in evidence to the Jur\' a de- 

or ancient ad- r % r^ n r>*\ 

verse posses- crcc of the Court of Chancery, promulgated May 

slon,) are made 
parties to the 

bill, and B, obtains a decree foreclosing the equity of redemption by a day ceilain niti. 
If B» afler tlie c^sfpiration of the term allowed for redemption, brings ejectment 
against the three, and A, is defaulted* he cannot show tlie decree in chancery in evi- 
dence to estop the other two defendants from impeaching hit title to the lairds, or 
showing a better title to the ^vholc or any part of tljcrtj in themselves. 
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adjourned term, A. D. 18CX), by which the present Bowm 
plaintiff, as orator, foreclosed the equity of redemp- page^t ai. 
tion of the land against the two defendants and JVa- —— — 
than Osgood^ then respondents. 

The facts are, that Nathan Osgood^ Esquire, mort- 
gaged the lafid to the plaintiff by deed dated Sep^ 
tembeTy 1792. Before the equity of redemption was 
foreclosed, Osgood txtc\x\.td a deed of one acre of the 
land, and certain mill privileges, to Ralph Page^ and 
Abel Larkin held one moiety of the land by an an- 
cient adverse possession. The plaintiff brought his 
bill in chancery against Osgood to foreclose the equi- 
ty of redemption, and upon suggestion to the Court, 
that Page and Larkin were interested in the premises 
mortgaged, he obtained an interlocutory decree that 
they should be made parties to the bill. Subpoenas 
issued citing them to appear, of which they took no 
notice, ^nd the bill was taken pro confesso against all, 
and a decree was made that the equity of redemp- 
tion should be foreclosed agauist the three by a day 
certain nisi. 

Chipman^ counsel for the two defendants, now ob- 
jected to the decree's being read in evidence to the 
Jury. The question now in issue to the Jury is, 
whellier the plaintiff has a good title in fee to the 
land demanded in the declaration, and not, as between 
the mortgagor and mortgagee, whether the condi- 
tional deed has become absolute or not. A decree in 
chancery does not bind the legal interest in the 
estate, but the person only. Harrison^s Chancery^ 
p. 324. 

Osgood claimed title to the land, and mortgaged 
all his right and title to the plaintiff, who has fore- 

Vol- II. 50 
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Bowne closed the equity of redeQiption ts relative to tiinw 

Pkgtt%t sk s^d now has brought his action of ejectment to ob-^ 

^ tain possiession ; Osgood has been defaulted, and the 

plaintiff may have po$8es8ion of all his tight in the 
land, but die mortgage contract between the plaintiff 
cannot a&ct the right of others not privy to it. It is 
true the now defendants were cited in and made par-, 
ties to the chancery suit ; but tbi^ was not for the. 
benefit of the orator, but for their benefit, that they 
might have a right to redeem by paying the mort-. 
gage money ; but they considered themselves in no 
way interested, and did not appear. Page^ it is true, 
purchased under the mortgagor, and subsequent to 
the mortgage ; but Larkin holds an ancient adverse 
possession of a moiety of the mortgaged premises, 
and has disclaimed all right and title to the other 
moiety. The question is^ can the decree in Chan- 
cery estop the defendants from impeaching the plain- 
tick's title, or showing a title in themselves to such 
sections of the land as they respectively claim. Does 
the decree in chancery create a fee in the orator, now 
plaintiff. This would be augmenting the chancery 
powers to an extent never before contemplated. The 
objects of Chancery with us are frauds and trusts ; 
but when even a specific performance of a contract 
to convey land is enforced by a decree, it is under' a 
penalty, and the party has his election to pay the pe*. 
nalty or execute the deed ; for a decree in Chancery 
can only bind the person, and not the.estate. If LoT"^ 
kin had appeared when made a party to the bill in 
Clianceiy, be never could have shown . his adverse 
possession or title, for the fee of the land was not in 
issue. It was a mere question between the mort- 
gagor and mortgagee. The bill stated, that the 
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respondent Osgood had mortgaged certain lands to Bowne 
the oiator, and that the condition of the mortgage had Page et ti. 
been broken, and therefore prayed in the usual form, 
that the Court of Chancery would decree that Osgood 
the mortgagor should pay the sum for which the land 
was pledged, by a day to be assigned by the Court, 
or be for ever foreclosed from redeeming the mort* ^ 

gaged premises. By the practice in Chancery, if the 
mortgagee does not include in his bill all who are 
interested in the land mortgaged, they may after- 
wards, by bill of revivor, open the mortgage, and 
have a day to redeem. To avoid this, the orator 
procured the present defendants, by an interlocutory 
decree, to be made parties to the bill ; subpoenas is- 
sued, and they did not appear ; and the decree, as 
relative to them, merely saves a right to redeem, 
but by no means touches their right or title to the 
land. Osgood executed a deed to the plaintiff with 
a condition of defeasance, which, if not complied 
with on his part, was to become absolute as against 
him. By the decree in Chancery the deed has be* 
come absolute as against him ; his right and title to 
the land has passed to the plaintiff; he acknowledges 
this by his default in the present action ; but if he 
liad defended the present suit, he would have been 
estopped from impeaching the plaintiff's title derived 
from himself, and the decree might have been read 
in evidence against him, to show that the deed, which 
was conditional, had become absolute ; but this de- 
cree cannot thus be shown in evidence against die 
present defendants, who have no privity in the mort- 
gage deed. 

The point in issue to the Jury is, whether the 
plaintiff has a tide in fee to the land demanded m his 
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Bowne declaration ; and this is an issue which can only le* 
Page et aL gaily be tried in the common law courts. Here the 
defendant Page may show that the fee of the acre of 
land which he claims is in himself, and the defendant 
Larkin may establish a title limited in him by ancient 
adverse possession, and both may show that the fee 
# of such sections of the land as they respectively claim 

was not in Osgoady the plaintiff's grantor. 

Cooky in reply, insisted, That the decree in Chan- 
cery estopped all who were made parties to it finom 
contesting the orator's, now plaintiff's, title to it, de- 
rived from the mortgagor, and of showing a tide by 
purchase or possession in themselves. He cited 
^'^^^'Tjr^' Harrison's Chancery, p. 583, 584. and 636. " AH 

edit. p. 324 ;7^ r f , i 

parties to the suit or decree shall be bound by the 
decree if they are of full age, compos mentis^ &c. 
and where any come m pendente lite^ and while the 
suit is in prosecution regularly, the decree bindeth 
them." " Decrees of this Court are equal to judg- 
ments at law, and their execution as effectual or 
more so." 

Sedper Curiam. The decree in Chancery cannot 
be read in evidence. 

John Cook and Darius Chipman, for the plaintiff. 
Daniel CHpman, Chauncey Langdm^ and Cephas 
Smithy junior, for defendants. 
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Hurlbutt 

Abijah Hurlbutt a^r7i;i^^ Jonathan and Isaac ^^^^^^ 

Meachum and Peter Crammer. Cnmmer. 



APPEAL from a Freehold Court. when two « 

more are made 

In this cause, at the Court below, the Jury found defendants un- 

^atf^V frt%^^ v^^^tf^ 

all the defendants gu^y* Isaac Meachum alone ap- ceMeapnmded 
pealed ; and when the cause was called in order, the gains * f^cibie 
other two defendants proceeded to plead by their at- ^J^r *I1^ ^ 
tomeys. ^^ fomtA guii- 

^ ty and one ap- 

peals, it will be 

Ijangdoriy for the complainant, objected, and in- the Coon thu 
sisted, that Jonathan Meachum and Crammer were the *'othcr « 
not in Court ; that by neglecting to appeal they had ^*"- 
submitted to the verdict in the Freehold Court, with 
whieh they must rest satisfied. 

That whenever a party appeals from any Court, Vermont stit 
he must enter a recognisance to prosecute to effect, and 2uF' 
and to respond costs and intervening damages. These 
persons had entered no such recognisance as is pro- 
vided generally by the 3d section of the judiciary 
act, and more especially by the 9th section of tlie 
act against forcible entry and detainer, upon which 
this process is founded. 

Chipman^ e contra. The act against forcible en- 
try and detainer seems to contemplate only one de- 
fendant ; as in the latter clause of the first, and in 
the 2d, 5th, 6th, 7th, and 8th sections, and in the 9th 
section, which gives the right of appeal, one defend- 
ant alone is contemplated. The words are, " That if ib. p. 215. « 
either party in a prosecution on this act shall think *'^* 
him or herself Siggnevtd with the determination of 
the Justices aforesaid, he or she {not tltey) shall have 
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Httribtttt liberty to appeal." The case of a plurality of de- 
Meflcfaii«n and fendants is therefore a casus omissus in the st£^te, and 
Cr»remer. ^^ practice in such case must be governed by the 
sound discretion of the Court. 

It certainly appears necessary, in the practice un- 
der the act, that the defendants foimd guilty in the 
Freehold Court, should, on appeal, be brought con- 
jointly into this Court, that the writ of restitutioa 
may go to remove all from the premises. 

Further. If two of the defendants are found guiky 
in the Freehold Court, and one appeals, the Justices 
cannot award a writ of restitution as against the two^ 
or tax costs and issue an execution against them se- 
parately from tlie one who has appealed. The form 
Fermoirf sut of the Writ of cxccutiou, as prescribed by the sta* 
▼oL 2. 303. ^^^^^ combines the execution for costs with the writ 

of restitution, and it cannot issue until subsequent 
to the final judgment. 

Opinion of the Court. 

Curia. When two or more are made defendants 
under the processes provided in the act against forci- 
ble entry and detainer, and all are found guil^, and 
one appeals, it will be considered by the Court that 
he appeals for the others. 

The defendants have leave to file their pleas.* 

LangdoHf for complainant. 
Chipman^ for defendants. 



* Might not the Court have ruled, that the defendints, non 
cpfieilaniidmj should have entered bail for coats, kc. befbfe 
Ibejr were admitted to plead ? 
6 
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V. 

Halt. 



Abel Phelps, Reviewer, 

against — — — 

Abnea Hall, Reviewee. 

SCIRE FACIAS. The plaintiff declared, That The intere* 
on the 21st oi March^ A. D. 1799, he prayed out a ciu^ a^per^ 
writ of attachment agamst Jonathan Henrys retuma- m^t*^a^i»^S 
ble to Rutland County Court, November term, A. D. '^^^^ ^ ^ 
1799. That he delivered the writ to Gardner Clarky ^'?^u not a coo- 
constable of TFalkngfordy to serve and return, \^ho or possible in- 
Yetumed that he had arrested Henry ^ and took the de- aii "cMea ef 
fendant as bail for his personal appearance, &c. that ^rm Idmu^ 
by the consideration of the same County Court he re- SJ"^^^!,*^ 
covered judgment against Henry for 56 dols. 8 cts» h« credawU^ 
damages, and 11 dols. 37 cts. costs of suit, and in due 
time took out his writ of execution, and delivered the 
same to the high bailiff to serve and return ; who re- 
turned a non est inventus^ and the plaintiff therefore 
cites the defendant to show cause, if any he have, 
wherefore the said Abel Phelps ought not to have his 
execution for the damages and costs aforesaid against 
him with additional damages and costs, &c. 

The defendant pleaded in bar an accord and sa- 
tisfaction. That before the return of the wiginal 
\mt, to wit, oa the 5th day of November ^ 1799, at 
Wullingfordj the plaintiff, in consideration of three 
dollars to him in hand paid by the said Jona^um 
Henry J agreed to discontinue the suit, and thereby 
to rdease and discharge the said Henry from the ar- 
rest made by virtue of said \vrit of attachment, et hoc 
paratus est verificare. ^Vherefore he prays judg- 
ment, he. 
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Fheip* The plaintiff replied by traversing the fiicts in the 

HaiL plea in bar, and says, that he did not, in considera- 

-—^—""-^ fjQ^ Qf three dollars in hand paid to him by the said 

Jonathan Henry ^ agree to discontinue the said suit, 
and thereby to release and discharge the said Henry 
fix>m the arrest made by virtue of said attachmoit ; 
absque hoc* 

Upon this traverse issue was taken, and put to the 
Jury, 

It appeared by the defendant's witnesses, that the 
sum of three dollars was paid by Henry at the time 
and place alleged in the plea in bar to Samuel Pren- 
tice, Esquire, the plaintiff's attorney in the original 
suit. But the question arose, for what it was paid ; 
whether as a consideration for the accommodation of 
the original suit, or certain other actions, which Mn 
Prentice had instituted against Henry, at the suit of 
others. 

The plaintiff oflfcred to show by Mr. Prentice, that 
the money was received and applied as intended by 
Henry in part discharge of costs accruing in other 
suits, of which he had the management as attorney. 

Chipman, counsel for the plaintiff, objected to the 
competency of the witness, as interested; and in- 
sisted, that if the plaintiff did not recover in the pre- 
sent action through the prevalence of the bar, he 
could well maintain an action against the witness his 
attorney; for it was impossible to sustain the bar 
without showing improper conduct in the attorney 
who received the money, 

Sedper Curiam. Objections to the competency of 
witnesses have of late failed to have that weight in 
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Cmuti of Justice which they anciently had. Indrtfl VhOtt 
some dktincitiDn^ \Huch extlade some and admk h^i. 
^ofdKth to testify, stfem \try nictt. Tbe rertiaindcrv • 

man cannot, saj the books, be a witness, but tfas heir 
at Uw tkiaj ; dthough hk ailcestor may be oh hia 
death.bed, exf^ring with did age. The nde which 
has goVehied this Coiilt is, that the intierest whidi 
shall exclude a person from testifying vmtt, be (£^ 
rect interest in the eVent of the suit ; mfi a cotxtin- 
gent, retnote, or possible interest ; ^nd in aH cases 
<}f doubt whether the interest is direct or hot, the 
Court will admit the witness to testify, and aubmit 
the credibility of his testimony t6 the Iury« 

In tbe picsent case, the Court see no direct hileiSest 
ki the witne^s^ Let him be awom ; dhd the Jury^ 
imder the charge of th^ bench, will weigh his «re-» 
Ability. 

Withesa admitted^ 

Daniel Chipmanj for plaintiSl 
Cephas Smith, junior, and DafiUs Chipmany for 
defendant. 



The Sume against The Sime. 

IN this cause, after the Petit Jurors were impa- itisgoodcauM 
Belled for the trial of the issue in bar, it was disco. I Petiw^^ 
vered that JE/ww Fo$t, the foreman, bad recognised bttli reco^ 
as surety for the plaintiff f» posts of P«^secutic«. JJ^^'^^ ?J 

lbesuit,thQtif|h( 

h« hw been 

dMku^ieA from bis ivcogniiuice. And altbough such Juror may luive Betfttliied on the 

panel by conient of parties, yet tihis shall not conclude the partjr from chulltl^s^if him 

lor M% m^M^t qpMi the nQpaneir^ir another |ary to try th« fla«tt w|Be. 

Yi>h. U. 51 
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Fheipi By consent of the parties he was discharged from 
Hail the recognisance, and fresh bail entered, and he was 
" suffered to remain on the Jury ; but it happened that 
the Jury were dischai^d without returning a verdict, 
a delay being granted. Upon the impanelling .the 
Jury a second time at the same tierm, for the trial 
of the same issue, the defendant challenged die fore- 
man for favour. 

Two questions were now submitted : 
• First. Whether it is good cause for challenge to 
a Petit Juror in a civil action, that he has been re- 
cognised as surety for costs of prosecution, though 
discharged from his bond. 

Secondly. Whether, when such Juror has been 
•impanelled by consent of parties, and the Jury are 
discharged of the cause, such consent takes away die 
right of challenge to the Juror when called to be im^ 
panelled on another trial of the same issue, at the 
ssame term? 

Opinion of the Court* 

Curia. The Court consider that there is a wide 
distinction between the interest which will disqualify 
a Juror and a witness. It is no disqualification in 
a witness, that he has a partiality for a party. Wit- 
nesses are often admitted to testify ex necessitate reiy 
and are often discharged of a direct interest by act 
of the party in open Court ; and when admitted, the 
credit which shall be given to their testimony is 
weighed by the Jury, who make due allowance for 
all such partialides as are not sufficient to render 
them incompetent to testify. But no occasion can 
occur to render it necessary for one Juror to set on 
the panel in preference to another, and a Junx* hav- 
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ing once had a direct interest in' the event of a suit, rheipt 
cannot be so far purged of the bias in his mind re- : Uaii. ' 
suiting from it by a discharge of his interest as to be — ^-— — 
qualified to set on the Jury. Such pre-existing in- : 
terest is a good cause of challenge ; for the triers . 
should be purged from all possible interest and par* 
tiality. But a question might arise, whether, if no 
challenge was made, this exception could prevail on 
motion in arrest of judgment. 

As to the second point, the Court are clear, under 
the decision of Pearl v. Allen^ that concessions made vide vol. |. p^ 
by parties during trial, and not attached to the re. 
cord, cannot bind at any future triaL 

Tlie challenge prevailed^ . 

Daniel Chipman and Samuel Prentice^ for the 
plaintiff* / .' 

Cephas Smithy junior, and Darius Chipmany fin* 
defendant. 



Arthur Hamiltok, Appellant, 

against 
William Marsh, Appellee^ 

ACTION against an offiqer for neglecting to re* when an oft. 

•* r ^ u A ^^ neglects to 

turn a wnt ox attacnment. retum a writ 

The plaintiff declared on the ca^, for that he pur- ^^^^ "^^^ 

chased out a writ of attachment against one Charles f,'^^"** . !3?"7 

" Uie piaintin has 

ForbeSy upon a promissory note for 111 dols. 25 cts. ■uauined, \\j 
returnable to RutUmd County Court, A^ov^tti^, of the precept, 
A. D. 1800} that he delivered the same to th^ d^. "ewur^of d!^ 
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HmiIMm fendant in hb capacity of constable of Sh^ewAftrff^ 

M««h. to serve and return according to law, aa tberein com- 

-- inanded ; but the defendant, be neglected to return 

said writ, tec. whereby he hath totally lost hb debt, 

and auflFered other damage. 

The general issue pleaded and put to the Juiy. 

It appeared in evidence, that at the service of the 
Writ, Forbfs was an inhabitant of the State, and held 
in fee a farm in Shrewsbury^ and posaeased a valua- 
ble personal property ; that the defendant arrested 
FoK^kn^ and took responsible hail for bis appearance ; 
that before the return day he cqnveyed hb real eatqite, 
and removed with his personal property into the ^ttfe 
of MassacbmcttSy where he purchased a ferm, and 
has resided ever 5dnce in the vicinity of the plaintiff, 
vrho it hi^ brother- in^^bw ; that the officer lost 4ie 
writ on hb way to the County Clerk^s office. 

The question now made to the Jury is, M^t sball 
be the measure of damages ? 

The plaintiff contended for his whole demand upon 
the provnissory note, with the costs of the writ, and 
for his travel and attendance at Court 

The defendant's counsel urged, that his failing to 

* 

return the writ was not a xoUfitl neglect^ and that it 
was in evidence that the plaintiff's debt was not lost, 
but might be readily recovered by Ae plaintiff, who 
was in affinity with him, and commorant in hb neigh- 
bourhood, where Forbes possessed property amply 
sufficient to discharge the demand. 

Curia* The Court, in their chaige to the Jury^ 
directed them to distinguish between a wilftil ne- 
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gleet in an officer to roturo a preeqrt in • <^i} ae- Haaiiiaii 
tkm, and a n^fect oocauoned t^ mere casodty. la itfmii. 
the former Gase, the crfBcer majr he cvea punished — — — — 
criminaUy, and the pai^ injured oug^t to rocover 
the whole debt, if it he lo^ by the m^ect; and if 
the original defi^ndmt N tn good oirowMtwoeai w 
that the debt i« not lofft, Ae idwkiff QU^ ta be Wr 
compeosed for the injury he wuf have avstained wVk 
exemplary damages, accordiiig to the aggravatioo 
of the wilful neglect; but where an officer neglects 
to i^tum a precept throu^ mere casualty, aa in the 
present case, the acttiol injury the plraikiff has sus- 
tained by the non.rctum of the writ ijmit be the 
measure of damages. 

The Jury leturoed a verdict tor the fdaiatif^ 9A 
ddlars, and costs. 

Darius Chipmanj for the pldntiff. 
..p^ , ,., , (or defimdant. 



Thomas Mii.Lsa ^auut Hxitry Gqolo. 
RULE to show cavfifi. , -^^«' «»»- 

pljuDt nude ror 

On the I'/artf 4i^ of t]^ tevfn, Jlnmr filed his com*, the non^ntir 

pUwt flor the nwwHitiy of an appeal tal^en by QoMlxAlt^ii 
fhm the jijdgment of the Coufity Court, a»d prayed ^^S^^jf 
for tlie affirmation of t^ judgment in the Court be.* tow ^wklT^I 
l9W» wxk. increase of damages and adfitional costs, ditbmd dama. 
under die 4^ secdon of tbe judiciary act, which t^e court^au 
««|03, ^* That wfaca apy pemon shall appeal bom ^w'tiSTTpp^ 

to be enteied 
under a rule 
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Miller the judgment of any County Court as befcHC-men- 
Gooid. tioned, and shall n£^;iect to enter and prosecute hb 
appeal to effect in manner as is before provided, the 
appellee in such case may enter his complaint in the* 
Court to which such appeal was taken, and pro- 
ducing attested copies of the judgment and evidence 
necessary for that pmpose, the said Court shall affirm 
the original judgment with additional costs, and al- 
low to the appellee interest on the debt or damages 
so by him recovered as increase of damages, occa- 
sioned by the s^pellant's delay, at the rate of twelve 
per centum per annum." 

And now, before the affirmation of judgment, 

Walker i counsel for Goold^ moved a rule upon 
Mill^ to show cause why he should not have leav^ 
to enter his appeal. 

Rule granted 

' showed cause, and insisted, that by the 

rules of the Court no appeal could be entered after 
the first day of the term, which, by the indulgence 
of the Court, had been construed to extend to the 
opening of the Court on the second day ; that if the 
appellant neglects to enter by the time prescribed, it 
13 conclusive that he does not intend to further pro- 
secute; that the adverse party, under the statute, 
may then enter his complaint, stating his opponent's 
neglect, and praying for affirmation of the judgment 
in the Court below, with increase of damages and 
additional costs. That this process by complaint 
does not contemplate the a[^llant's being in Court; 
it allows him no day in Court, and was provided ex- 
pressly in case of h|s non-appearance and n^lcct, tQ 
4 
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tnttt his appeal. That it would defeat the rule 6f Miner 
•the Court, as well as do away the intent of -the- sta- cooid. 
tute, and certainly would subject the appellee to great 
icosts and bconvenience, to be kept day after day 
with counsel and witnesses attending, in a state of 
-perilous uncertainty, to know if theappdlant intend- 
ed to enter his appeal, and the cause was to be tried, 
or whedier the appellant intended to abandon the 
prosecution of his appeal. 

• That this embarrassment in the appellee would bfc 
greatly increased, if, after having entered his com- 
plaint, a rule of this nature could be made absolute 
against him ; for when the day of entrj' of the appeal 
liad passed, and especially when he had entered his 
complaint, and - filed copies of the case, • he might 
surely, as in the present case, dismiss his witnesses, 
discharge his counsel, and rely upon the affirmation 
of his judgment, with increase -of damages and- ad- 
ditional costs, wMch under the statute is a mere mat - 
ter of course. 

JFalkeTy e contra. We should not press the rule 
if the entry had been delayed through mere inatten- 
tion ; but we have affidavits to show that the parties 
had contemplated an accommodation of the suit \ and 
that these adversaries, with a benign spirit which we 
.trust will meet the approbation of the Court, were 
endeavouring to " agree by the way^^'* until the day 
of entry of the appeal had elapsed. 

Per Curiam. The statute does not designate any 
day of the term on which an appeal shall be entered. 
The entry must therefore be subjected to the general 
rules of the Court, and these rules must be so ap- 
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Miller plied as to correct, and not essentiaUy to injure pu:« 

Gooid. ties. The rule of August torn, 1790, has been fire* 

Vide voL 1. p. ^l^^^^ departed from by the express decision of die 

^^* Court, as in Bermet y. tFhitney^ January term, 180L 

(Vide antCy vol. 1. p. 59.) In thb case the entry was 
allowed on the thiid day of the term, as it appeared 
that die appellant had been delayed in his attendance 
at Court, through the inclemency of the seaaon. Here 
it appears there has been some conversation reqpeci- 
ii^ a setdement of die suit. If the appellant is de- 
sirous of having his cause adjudicated in this Court, 
he must not be deprived of dus privU^, through a 
rigid adherence to our general rules. If die a^yelkc 
has been put to costs, or suffered otherwise by the 
appellant's laches, die Court will con»dsr it, and 
compensate him in dieir judgment upon the rule. 

Let die rule be made absolute, and the ^ipeUant 
have leave to enter his appeal under a rule dial lie 
tax no costs Sox this term. 

Rule made absolute. ' 

Samuel Walker^ tc^ the aj^^dlanL 
' ■ » fw the appellee. 



i 
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Isaac Hobbs^ Assignee of Bell, Sheriff, ym^vmA 

against Pwke?. 

Silas Whitney and Johathan rA&xER, 

Junior. 

DEBT on gaol bond. wbenefer a 

The plaintiff declared upon a bail-bond execuled debTiT admit^ 
by the de&ndants to the dieriff of Rutland County, h^^ ^ ^ 
as keeper in chief of the County gaol, conditioned CJdiithlmie* 
Uut Silas JFhitfwy^ a prisoner confined upon an exe* ^^^ ^'^ ' 
cution which issued in favour of the plaintiff^ iipon sheriff; the j^wt 
a judgix^at rendered by the Supreme Court of Judi- even coonte- 
catuxT, July adjourned term, 1798, for 174 dolhrs SJ^jg?;^ ^^ 
debt and costs ; and then alleged an escape on the ^^^ d«p»pturo 

® * ■ of the pnaoner 

18th oi April. 1801, and an assignment of the bond from the liber- 

October fQUOWing, under the statute. hartaan action 

The defendants pleaded in bar^ in substance^ that b^» when Uie 
before the escape and assignment of the bail-bond, JJJ^JJS ^ \^^ 
to witi on the 18th of April, 1801, the plamtiff, with »««ch» 
afirauduknt design to charge the bail, enticed the ' 
priscmer to depart the liberties, and that he gave hb 
G^yisent thereto, and this is the escape alleged, &c« 

To this plea there was a traverse, and issue to 
the Jury. 

In support of the plea the defendant offered t})^ foU 
Vowing instniment. 

Rutiand, Afiril 18th, 1801. 

This certifies, that if Mr. Silas JFhitney setdes an 
execution against hiiu on which he is imprisoned, 
in Isaac Hobbs^s namie, I agrfse, if the sum and costs, 
with the interest after judgment, is made to me by 
the 20^ of Junf next, one hundred dollars in neat 

Vol. XL 52 
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Hobbs cattle at cash price, the other in good notes on dc- 
Whitney and mand to be delivered to me at or before the first of 

.* i.,^ Jime next, IwUl take no advantage of the baU. 

Witness my hand, 

Daniel Marsha 
Attest, Stephen WUliams* 

It was conceded, that Marsfi was the agent of 
Ilobbs, and it was proved J>y the subscribing witness, 
that on this instrument being ^gned, Silas TThit- 
. ney paid Marsh ten dollars, which was endorsed on 
the bail-bond, and departed the liberties of the pri- 
son in his company. The question made is, whe- 
ther the contract in this instrument should discharge 
the baiL 

The Court, in charge to the Jury, observed, that 
the statute which provided for the admission to the 
liberties of the prison, is a humane act, enacted for 
the relief of the unfortunate ; that many benevolent 
persons, as in the present case, to relieve a prisoner 
from close confinement, would execute a bail-bond 
as surety y without counter security, or any reliance 
except upon the fidelity of the prisoner, and this in 
cases where to respond the judgment an escape 
would operate the ruin of theif fortunes. It would 
be an injury to poor prisoners, and, tend to defeat die 
merciful intent of the statute, if their creditors could 
in any way induce them to depart the liberties, and 
saddle their debts on their bail. 

The Court considered, that the provision in the 
instrument read in evidence, that no advantage should 
be taken of the bail until a certain day, ifnpiied a con- 
sent in the plaintiff's agent, which is bis own con- 



BowNK et al., Appellants, 

agawst 

John A. Graham and Nathan B. Graham, 

Appellees. 

« 

TRESPASS guare clausum fregit. ,„ ^ ^^^ ^ 

This was an action of trespass on the freehold. ♦^«»P"« j-a^ 
JThe plaintiffs, in their declaration stated, that on the sgainst two, 
5th of Jult/y A. D. 1801, the defendants vi et armis ry of m execu- 
broke and entered their close, being the lot of land jlurgmeSt'^rent 
and the dwelling-house thereon, on which the said ^^^^f thl*dl! 
Nathan B. Graham now lives in Rutland. &c and fend»nt» who 

hud ' qititted 

having so entered, with like force plucked and de- poMeasion be- 
stroyed their apples, pears and peaches on their trees interro^adiedT'^ 
on said lot growing, and consumed and eat their ^|J;*|^j^*** ,P^^ 

the levy, can- 
not be given in evidence against the other, who was in adverse pusscssion at the 
fUte of tb^ kvy, and haa not surrendered bis possestiun since. 



\ 
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sent, that the prisoner might depbrt the liberties, and Hobba 
the Coort would have it understood as law, that wtutn^yaM 
whenever a prisoner for debt is admitted to Ae U- ^*''^^^' 
berties of the prison, and a bond with surety taken 
to indemnify the sheriff, the. least inducement, or 
even countenance given by the creditor to the de* 
puture of the prisoner from the liberties, b a good 
bar to an action on the bail-bond, when the escape is 
assigned in breach. 

Verdict for the defendants, 

John Cookf for plaintiff. 

Nathan B. Graham^ for defendants* 



n 
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Bonne etai. garden stufib growing on said lot^ and broke ten 

GriLm. panes Of glass, and converted a certain bv^ss knocker 

' l6 their own use, et alia enormia^ with a etmtinutmdt^ 

to the 26th of February, A. D. 1802, being the day 

of the teste of the writ. 

The defendants pleaded severs^ly not guilty, and 
issue to the Jury. 

The counsel for the plaintifis read in evident i^ 
judgment rendered by the Circuit Court of the ttii- 
fed States, holden at TFindsory within and for die 
Pistrict of Vermont, on the 5th day of May^ A. D, 
1801, in favour of their clients, against Mm A. Om- 
ham, for the sum of 2,704 dole. 49 cts. debt and 
posts, and the execution which issued on this judg- 
ment, with its levy on the 4th of July, 1801, on the 
premises, by Thomas Leverett, the marshal's deputy, 
who caused them to be appraised, and made record 
of his levy in Butland town clerk's office the same 
day, and in the clerk's office from which the execu- 
tion issued on the 18th of the same mcmth. 

It was conceded, that the plaintifl^ made a demand 
of the possession of the premises of Nathan B. Gra^ 
ham, on the 6th day of January, A. D. 1802, who 
refused to deliver possession ; and it appeared that 
John A. Graham had not been in possession »Dce 
-the year 1794. That Nathan B, Qrahxm had heM 
an adverse possession antecedent to the levy. 

The question made is, whether the levy of the 
execution, and the consequent proceedings on die 
part of the plaintifis, will show such a possession in 
tlym as will maintain an action quore clau^mm f regit 
against the defendants ^ 

After argument, the Court delivered their f^imon. 



J 
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Tyi.EA, Assistant Judge. The pkuntife have Bomeetu. 
bfought their- action quare clausum Jregit against GmhAm. 
two defendants for trespass, done, as it is atteged in " ^^ 
die declaration, on the 5th July^ 1801, with a cmti- 
nuando to the 26th of February^ 1802. The defend* 
ants have jdeaded the general issue severely. 

It appears that the plaintiffs recovered judgment ^ 

ftgBinst John A. Oraham^ oiie of the defendants, in 
Maifj 1801, and procured the land to be set off in 
part satis&ction of his execution od the 4th of Jtify^ 
1801, by a regular levy. That the defendant John 
A* Qraham has not been in possession since the levy, 
and no intermeddling with the close or tortious act 
ii proved to have been done by him. That on the 
Oth of January^ 1802, the plamti& demanded pos- ^ 
sesuon of the land levied upon from Nathan S. 
Qrahamj who refused to surrender his possession, 
which he has held adverse to the other defendant, 
antecedent to the levy, and. adverse to the plaintiff 
ever since. So that the question which should be 
made is, whether the regular levy of an execution 
upon a judgment rendered against one of the de* 
fendants, who had quitted possession before, and 
never intermeddled with the premises since the levy, 
can be given in evidence to maintain an action quare 
chumm Jregit against the other defendant, who has . 
pleaded severally the general issue, and who was in 
adverse possession at the time of the levy, and has 
never surrendered his possession since ? 

It is an established principle, that before an entry 
and actual possession, one cannot maintain an action 
of trespass, though he hath (he freehold in bw. 
Therefore the books inform us, " that an heir before 
^ntiy cannot have tre^ass against an abatcH*, but a 
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Bowne et aL disscisee. may have it agaiiist a disseisor for the dis- 
Graham, seisiti Uself, becatisc he vfos in possession, but not for 

"^•"""•"'"^ an injury after the disseisin." 2 BolL Abr. 553. . . 

This leads to the inquiry, what is the operation of 
the levy of our. execution on Jands; and this must be 
decided, by a sound construction of our own sta- 
tutes ; for we can obtain little or no as^i^ance from 
the. writings of our English ancestors, as ihe^ English 
writ of elegit meddles only w:ith the profits ; but die 
levy of our writ of execution traiisfers the fee of .the 
land, if held by the debtor. ... 

How does it operate as against the debtor ? Does 
it give the creditor possession as agamst him ? 

FermMt Stet. The third section of the act directing the levying 
and serving executions, in the. latter clause enacts — 
^^ And all executions extended and levied upon any 
houses, lands, or tenements as aforesaid, with the re- 
turn of the officer thereon, being recorded in the re- 
cords of the lands of the town in which such houses, 
lands, or tenements, are situate, or in the office 
wherein deeds respecting the same are required by 
law to be recorded, and also returned into the office 
of the Clerk of the Court, or Justice of the Peace, 
from which such execution issued, and there re- 
corded, shall, as against such debtor, his heirs or 
assigns, make a good title to the party for whom 
such estate was token, his heirs and assigns for 
ever." 

But the mere levy of the execution and record 
made, create only a conditional interest in the estate 
levied upon in the creditor, and give no possession ; 
for the 5th section provides, that the real estate, thus 
levied upon, may be redeemed by the debtor in six 
months from the date of the levy, by tendering or pay-r 
5 
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ing the full ^nis of debt, damages and costs mention- Eowtic ct ai. 
ed in the writ of execution, and the officers' fees there* Graham, 
on, together witli interest thereon at tlie rate of twelve — *— — - 
per cent, per ^intun ; and the 6th section declares 
what shall be the operation of the levy, as it respects 
both creditor and debtor, ^^ that no person or persons 
to whom any houses, lands or tenements shall be ap* 
praised and set off as aforesaid, shall enter and take 
possession of the same until six months aftef the exe- 
cution shall have been extended ; and if such estate • 
shall not be redeemed in manner as above provided 
within that time, the person or persons to whom such 
estate shall have been appraised as aforesaid, are 
hereby authorized and empowered to enter and take 
possession without giving any previous notice to the 
person or persons in possession, in as full and ample 
9i manner as though seisin and possession of the same 
had been delivered by the officer who served such 
execution, or could have been given by the person 
in actual possession, any law, usage or custom to the 
contrary notwithstanding. But although, at the ex- 
piration of the six months, the creditor, on non-pay- 
ment of the redemption money may enter and take 
possession without any previous notice ; yet he must 
make an actual entr}', and take an actual possession, 
which the statute ha§ empowered him to do, and 
which, if not done, he cannot have possession by im- 
plication of law. The right erf possession is one 
thiug, and that the statute has secured to the creditor 
as against the debtor and those who hold under him ; 
but the actual possession must be taken by his own 
act ; and if this be not done, he has not that posses- 
sion which will enable him to maintain the present 
action. This actual entry must be without breach of 
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the pea<y , or he himself is amenable to the law ; and 
therefore the usual mode has been for the cieditor 
' to bring an action of ejectment, and obtain a legal 
and peaceable entry by a writ of possession ; and dbe 
sU^te seems to countenance a resort to the law in 
case a peaceable entry is refused by the debtor 4X hks 
legal representatives, by giving an action to the ere- 
ditor for the mesne profits, and a right to tendar their 
amount by the debtor in case the creditor does not 
take possession in bar to an action for the mesne pro- 
fits, which cleaily implies, that the Legislatnie did 
not consider that the possesion accompanied tbt 
levy, or accrued to the creditor upon the aon-pfl^- 
ment of the redemption money. Hie creditor, then, 
by the mere operation of the levy of an execution on 
lands, on the expiration of Uie statute term widMut. 
redemption, does not obtain possession of the lands, 
and cannot maintain trespass grounded on such pro- 
cess. 

But wliat is the operation of the levy of an execu- 
tion on lands, as relative to strangers to the judg- 
ment ? The statute seems to have decided tliis by 
confining its operation in a certain case to ^^ die 
debtor or debtors, or their legal representatives re- 
maining in possession.'' 

A creditor may levy his execution at will upon 
any leal property which he esteems to be the debtor's. 
The 9th section of tlie statute contemplates cases 
where execution may be extended on lands not ^the 
property of the debtor, and provides a remedy by al- 
lowing the creditor an aUas execution on his judgment 
pn process of scire facias. It would be absurd to sup 
pose that such levy could decide the rights of others, 
strangers to the judgment, aiid not holding under the 
debtor. 
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It tibertforc tppean to me, that die pkintifb k ^t^^^i. 
this actaoti not hating been in posaession by actiud 
cntiy, or by operation of ihe levy of their execution, " 
cannot maifitain their declaration of tre^ss yuare 
dauMum Jregit against either of die defendants, and 
taore, especaaliy against JVa^Aon B. Oraham, who was 
an entire stranger to the creditor's judgment, and 
held a possession antecedent to the levy, and adverse 
to both the creditor and debtor. If the plaintifl^ wish 
to try the validity of dieir title, accruing from the 
levy, as agsdnst eidier, they should resort to an action 
of ejectment. 

Jacob, Assistant Judge. I agree with Judge 
Tyler. The object of the plaintiffs^ attorney in 
bringing this action, was probably to try the tide 
under it ; and if this action had been brought solely 
against John A. Orahamj the judgment debtor, he 
would have been estopped from lowing title against 
4ie levy ; but as it appears he has never been in pos- 
session since the levy, and has committed no tor- 
tious act, diis action will not lie against him. If the 
pHamufls wished to try the validity and operation of 
their levy against a stranger to their judgment, who 
holds hf adverse possession, they should have re- 
sorted to an action of ejectment. 

Qiicf Judge. It is much to be desired that the 
gentlemen of the bar would advise their clients, who 
claim title to land, to institute an action of eject- 
ment against aB in possession. A resort to other ac- 
tions, by which the title may be collaterally tiied, is 
ccttainly not beneficial, as the verdicts are not con- 
clusive as to ihe tide, even against the trespassers. 
Vol. H. 53 
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BtwneetaL If the tide might be tried in the piiesent action, whic^ 
GrJiam. seems to have been the object of the attoroqr who 
drafted the declaration, a verdict for the plaiutiff 
would only sound in damages ; and a commoQ wiit 
of execution would issue, not a writ of posaesaoo^ 
which can only follow the action of ejectment. 



• * • i 



nonsuited. 



Cephas Smithy junior, for the plaintiflk 
Nathan B. Graham^ pro se et oL def. 



The Same against John A. GBAiTAM* 

Ai cue on the CASE on the statute for mesne profits, 
ver the i^ne The plainti& declare, that by the consideration of 
C^diJoil*bJ*^ Circuit Court of tiie United States, holden at 
£fi^^' *u ^^^^ ^^ *^ 5* ^y ^ ^^y A. D. 1801, tiiey 
not estopped recovered judgment against the defendant for the . 

from showinff ^ o w 

that he had no sum of 2,704 dollars, damages and costs \ that they 

lemt in' tiSe ^^ ^^^ ^^^ ^^ of execution, and delivered the 

same to the marshal's deputy, who, on the 4tfa of 
July following, levied it on a certain lot of land^ 
(butted and bounded,) with the buildings thereon, 
in Rutlandy &c. and perfected their levy by the 18th 
of the same month, by recording the process in the 
proper ofHces ; that the defendant failing to pay the 
redemption money wthin the statute terra of six 
months, the title of the land vested in them in fee 
by operation of law ; tiiat the defendant has conti- 
nued in possession of the land from the day of the 
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of the levy to the day of the impctration of the Bowne et a 
writ ; that the land and buildings have yielded rents, Griham. 
profits and improvements to a lai^ amount, from """""""—* 
the 4th day of July^ 1801, to the 4th day of January y 
18Q2, being the mesne profits from the time of the 
levy of their said execution, until the expiration of 
six calender months ensuing, being the time allowed 
by law for the said defendant to have redeemed the 
aame ; that after having duly notified the defendant,: 
they have caused the value of said rents, profits and 
knprovements to be justly appraised, according to law, 
by three judicious and disinterested freeholders, who 
have appraised the same at the sum of 31 ddis. 50 cts. 
with 3 dols. 25 cts, expense of appraisal, amounting 
in the whole to the sum of 34 dols. 75 cts. a. certifi- 
cate of which appraisal, under the hands of said ap* 
praisers, they have here ready in Court to be shown, 
when, &c. ; that they have demanded the said last* 
mentioned sum of the defendant, who refused and ne- 
glected to pay the same; and that an action founded 
on the statute, entitled, an act directing the levying 
and serving executions, passed 7th day of Marchy 
1797, hath accrued to them to have, receive, demand 
and recover the said sum of 34 dols. 75 cts. with 
additional damages and costs, &e. for which they 
Ining suit, 8cc. 

The defendant pleaded the general issue, wluch 
was joined and put to the Jury. 

The plaintiffs showed a certified copy of their 
judgment, and of the levy of their execution, and the 
record di the process was conceded. They then 
showed a regular notification to the defendant, to agree 
upon the amount of fhe rent and profits, on the 9th 
of January y 1802, and an application to Mr. Jusdce 
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Bowne «t it. Oigoodj and his appoiiifmefit of appmism, tridi their 
onLm. ceitiiicate of the anteunt and expcBie of appnmly as 
■*"■""*'""" act forth b the declaration* 

It tiM conceded, that the delbidairt tinmt into pxu 
seaaion in the year 1789, and continued in poaaca* 
sion until tihe year 1792 ) but it appealed in evi* 
dence, tfiat the defendant bad not beoi in actual poa* 
aeaadon of the land since the year 1796. Hie {dain^ 
tiff now attempted to dhow that Nathan B. OraAgm, 
who WHS in possession at the date of the leiry, asal 
continued in possession during the time the me^ae 
profits accrued) held under the defenAuit. 

The defendant then ctfered to show an advetaa 
poaseaaion in ]Sta$hm B. Oraham. That <m tiie 14di 
of Mwemtetj 1795, by deed of diat date, duly exe- 
cuted and recorded, tfie defendant conveyed the land 
to StNHwl Mattes in fee, who took actual poaaes- 
sion. That on the 15th of Marth^ 1797, Maito^ 
by deed duly executed and recorded, conveyed Ua 
title to «/Mii RoMinSy who, on the 7th <j{ McvemAerp 
J798, passed the fee by regular omveyance to St^ 
phtn WUHatMj who put Atdtihan B. OnJiam into pos* 
session, where he haa continued under fFiUuans ersr 
since. 

The plaintife' counsel objected to this tesliniottyt 
insisting, dMit the defendant, by the operailion of the 
levy, was estopped from showing titfe against tha 
plainii£ 

Sedper Curirnn. In an action of ejectment, or in 
treqiass quare tkumm Jregit, where the validity of 
tide may- l>e brought in question, the defendant is 
estopped from impeaching his owntille to tiK landa^ 
whidi passed by die levy to his judgment creditors; 
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but dieevkkDoe ofered is not l»ougfat direcdy 15 ^«iM«iai. 
fa^peach die dcfiendant's fonner title. 

Tki^ b Wk actioii for the mefiae pro&ts, which ac# "" 
cnifld hovk the dcfeiidttDtit'8 use uid occt^iancy (tf the 
landy fixm the time of the levy of the execution to 
theexpiration of the six months allowed by the cte* 
tute tp the defendant to redeem. The defence is, 
that the defendant has not been in possesion during 
such time. Hie plaintifi attempt to lebut this by 
abowingt that although not in actual possession him« 
adf, he was by his tenant To diow thai the actual 
possessor of the land was not hb tenant, but held 
under a strsoiger, is certainly good showing by the 
defendant* 

A judgment creditor may levy his execution at 
will on any lands which he eateems to be the debt* 
or's. But if he levies on ai¥)tfaer's land, and insti* 
tutes a suit for the mesne profits against his judg* 
meat debtor, surely U is a good defence in such ac- 
tion, to prove that the defendant never had any m« 
teresi in the bmd, but that the fee is in a stranger } 
for if the defendant should be estopped fix>m siu:k 
showing, and upon after trial in ejectment this should 
prove to be the case, and the creditor should obtain 
an aHm execution <xi scire faciasy grounded on the 
mistake in his levy, under the 9th secticni of the act 
*^ directing the levyi]^ and serving executions," and 
the debtor should have had judgment rendered 
against him for the mesne profits of the land kvied 
upon by mistake, he would suffer an injury in the 
face of common justice, and yet of doubtful re- 
medy. 

If an action of ejectment is brought against the 
debtor to recover the lands levied upon, he might 
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Botme ctaL be estopped fram showing that the fee is in another, 

Qtiam. because, whatever estate he hdd in the land levied 

'*"'"""'^~* upon would pass to the creditor by the levy ; fi)r as 

the fee passes by the opeMiaa of the levy and non- 
redemption, all his lesser tenures pass. Majus con- 
tinet in se minus* 

But a creditor cannot, by the levy of his execu- 
ticm on the lands of a stranger, charge the debtor 
with the mesne profits, even ahhoi]^ the debtor 
should be in actual possession, and he might passibfy 
maintain ejectment as against Mm. 
Let the evidence be admitted. 

The plaintiff's counsel now offered to read a mort. 
gage deed of the land executed by the defendant to 
the plaintiff Bowne, January ^ 1794, antecedent to the 
defendsoit's deed to Mattocks. 

Sed per Curiam* The mortgage deed cannot 
bear on the present issue. If one of the plainti& 
has a ccmditional estate on the land by mortgage, he 
will be secured in his rights by application to the 
Court of Chancery, and by a decree can obtain die 
sum for which the land is pledged, or on non-re* 
demption render his estate absolute. The deed can- 
not be admitted. 

The plaintiffs had leave to enter a nonsuit 

Cephas Smithy junior^ for the plaintiffs. 
Defendant, pro se. 
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feett 

Bell, Sheriff, AppeWanty chtpman. 



against 
Darius Chifman, Appellee. 

ABATEMENT. This ivas a plea in abatement The Cowt wui 

^ aX. -i:* not abate* writ 

to tne IVTlt. of summons di- 

First- For that the writ was served and returned ^^ b^adl^ 
by /. fF. as a person especially deputized^ when m ^"^ ST^* 
&ct the said /. fT. is not legally deputized and au- thont^ ■igaing 

1 • J J ^ ^ it onuts tomcn- 

Ifaonzed to serve and return the same. tionpamcuiarfy 

Secondly. That the said /. fF. is not a meet and offiS« ^"^ 

proper person to be deputized to serve and return ^^n]}^, 

any process. h!^^ ^ ^ 

Demurrer. 

It appeared that the writ was a summons to the 
defendant to appear, &c. The deputation was made 
by the Clerk of Rutland County Court, who signed 
the writ, and was within the writ in the words fol- 
lowing : 
State of Vermont. • 

Jtutlandj ss. To the high bailiff of the County 
of Rutland, or his deputy, or, for want of such offi* 
cers seasonably to be had, to /• fF. juui(»', late of 
Pawletf now of Rutland, in the Coimty of Rutland, 
to serve and return according to law. 

Chipimm, for the defendant, read part of the 24th vnmm stajt. 
section of the judiciary act — " And every writ and ^^^ *• ^ ^^' 
I^ocess, issued as aforesaid, shall be directed to the 
sheriff^ his deputy, or some constable of the town 
where the service is to be made ; except where both 
sheriff and constable are parties, or interested; in 
which case the writ or process may be directed to, 
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tad the service siade by, the hi^ txdlifi^ or anjr dis- 
interested constable mdiin the CounQr, who afaaU be 
' therein named. And in case no such shcrifl^ depiii^* 
sheriff^ or other officer as afiocesaid, can be seaaonab^ 
had, the writ or process may , by the audxnity issuing 
the same, be directed to an indiflbrent person, beii^ 
named ;" and insisted, that where the authori^ aign» 
log a writ deputizes am indifferent person, the dqpa«> 
tatioii ahonld, on the fiice of it, show Us power Kk 
deptttiae, or it is void. The Cleric of the Coun^ 
-Court, in this instance, had no power to dqiutoc; 
exceptii^ where the high bailiff and his d^ulks, 
0md the eamtaUe qf the tmm where the serviee vm 
ta be madey could not seasonably be had» The Ckik 
has deputized J. TF.to serve and return the writf in 
case §u^ iflj^ersj to wit, the high bailiff and his de- 
jii^y, could not seasonably be had, bitf has omitted 
to direct the writ to be served by the eonsbble of 
Mutkmdf and therefiore the deputation is ill^;^!^ fiar 
the high bailiff and his deputies might not seasooabty 
be had, on which case, by the terma of die depute 
tion, J. W. might serve and return the writ; but the 
service would be illegal, if the coostd>le might be 
aeaaonably had to do it. 

Air. Ck^mm said^ be should not pneas the aeeood 
exception in abatevseat^ as it a{^)carBd to feore beei 
inserted by the defendant in the plea, in a moment 
df BTilBtioa, to tdiich the moat fluiosophic minds 
are sufajectt vfaen he ima^ned lumsdf inaukcd fagr 
having prooess served upoa bina by a very indigcBt 
psfson, andpeAapB tfaroi^ poverty not so fedrinma* 

bly attired as those wiA whom the defendant was 
accustomed to associate. 
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Curia. The question is, whether a deputation to aoi 
serve and return a writ ^ summons in civil process ddpnua. 

under the 24th section of the judiciary act be iUegal, 

if the authority signii^ it omits to mentkm particu^ 
larly all such known officers as might legally serve it 
if seasonably to be had. 

The Court distinguish between a writ of summ(Hi8 
and a writ of attachment, where the person may be ' 

arrested, or die property taken. Tlie Court would 
not countenance a resort to deputized persons to 
serve writs of attachment, excepting in cases of great 
necessity, and those clearly within the letter of the 
statute, and where both the depiitatk>n atnA the ^idt* 
vice clearly comport widi its pro'^isibns. But where 
the process is by mere summons, and no possible 
injury can , be shown from the service having been 
made by a deputized person rather than by a known 
officer, the Court will not quash a process for a there 
technical omission in the clerk signing the writ 

The legislative will respecting clerical defects, 
has been fully expressed by our statute of jeofails ; 
and this Court have ever discountenanced exceptions 
to mere clerical errors. They wish to ^ibulate the 
character given to the English Judges in the reign 
of George^ IL by Serjeant fTition^ in the case of 
Murray v. fFUson. When speaking upon the subject 
of pleading, he says, ** Our learned Jujdg$$ in tJi^se 
later and happier days, have raiher been astuti to do 
justice than to find Out little slips in pteading.'' 

Judgment of Courts dnt the writ do» not lablrte. 

Cephas Smithj junior, for the [dav^ti£ 

Daniel Cfnpman^ iot defendant ' 

Vol. II. 54 
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DETERMINED IN THE 



SUPREME COURT OF JUDICATURE 



or THB 



STATE OF VERMONT. 



RUTLAND COUNTY, MAY ADJOURNED 

TERM, A. D. 1803. 



JOJSrjTffjfAr ROBIJSrSOJSry CMtf Judge. 
STEPHEN JACOB, \ -^'^^^"^ '^^Se^^ 



John Harrington, Reviewer, 

Qgtanst 
Charlbs Kingsbury, Reviewee. 



fti»goodc«ttie MOTION for continuance. 

for coniinuince 
on part of the 

r^raie to pay The plaintiflF's counsel moved for a continiiance, 
Sm tiik^^ ^' stating, that their client had at great expense pro- 

oSii^stau a!e ^^^'^ ^ deposition of a material witness, who re- 
caption of 

whiph pronea defearoe^ if the anhject matter of the depoiation is not primarify ne- 
ceaaaij tomidntain hia declaration, but has been rendered neceseary to- rebut testi- 
VKMiy adduced by the defendant, and it has been exhibited to the defendtnt'a obonael, 
iiho hftve fefuaed to waire esceptiooa. to the caption 
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saded in another State, at grecit distance from the HatriBstoa 
Court* That upon the deposition's being unsealed Kingtbiify. 
in Court, and submitted to his counsel, it was disco- * 

▼ered that the caption was defective. That they had 
communicated the deposition to the defendant's 
counsel, and proposed to them to proceed in the trial 
if they would waive exceptions to the caption, which 
diey had declined. That this operated a surprise on 
their client, who could not be chargeable with laches 
on account of the irregularity of the caption, as at , 
the time of taking it he was inops constlUj and the 
deposition was taken in a State where this mode of 
testimony was not usuaL 

I 

The defendant's counsel ui^d, e contra^ that the 
plaintiff must always be prepared for trial at his peril. 
iThat he should have been furnished with evidence 
to maintain his declaration even before the essoin 
day. That it would operate an extreme hardship 
upon their client, to be kept in Court term after 
term, through the laches or even the misfortunes of 
the plaintiff. 



It was rcjdied by the plaintiff's counsel, tliat this 
deposition was not in the commencement of the suit 
necessary^ but had been made so by evidence intro- 
duced by the defendant at a former trial, which the 
testimony in the deposition was brought to rebut. 

Curia. The Court having examined the deposi- 
tion, and finding that the subject matter of it applied 
in rebuttal of the defendant's evidence, and was not 
necessary primarily, but only collaterally, to support 
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llii^igtait dit plakitiff^a d^Qlaratkm, ruled ^«A Ae cwse al^^ 
Kio^bury; be contbued, but observed, that although the defect 
■ -•• in the caption was not pwkig to the laches, but to 
ijnc misfortune of the plaintiff^ it was not just that hft 
should saddle his misfortune upon die defendant. 
They should therefore make the rule conditional Jhak 
the DlaintilT be allowed a continuance upon hi^ p<qr*> 
ing to the defendants his taxable costs for this pff&« 
«ent term* 

Cause ccntinued. . 



JDariai Chipman^md -— ^ , for 

Daniel Chipman and Nathan B. Grahmh for d^ 
fendant 



Amos Sa^dford, AppeUan£, 

agaimt 
Samv£l Bo SB and anodier, AppeUees, , 

An tctioB for ACTION for fraud in the sale of land. 

finuid Ml the i r " « • • •• • ^ 

•ale of land Case made for the opinion of the Court. 
poKed by^/ Thc casc Stated a colloquium between the pbuBlS 
iui piT nec^s^. and the defendants respectmg the purchase of a fiurrat 
frtJd thouH^be '^^ defendants owned a farm, and proposed to sdl it 
appareptofit^e to the plaintiff, asserting tha( it contained one Imn^ 
^ d^d and fifty acres. They then showed him bounda- 
ries, which contained that quantity, and the plaintiff 
paid them a certain sum per acre. In descrihihg the 
lands in the deed, which contauied eovenants of aei^n 
and warranty, they described boundaries whidi on^ 
inqluded pne hundred acres, andl concluded the de* 
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acriptkm with ** be the same more or iess,** The stndfiws 
question submitted is^ whether the plaintiff can show ro^. 
the colloquium and the deceit in pointing out the — — — 
Wrong boundaries by /nxrol testimony in an action for 
fraud in the sale of the land, or whether he should 
not rely for redress on acticm upon the covenants of 
the deed, or by application for relief in Chancery. 

The defendants counsel read the 4th section of Femtme Stat 
an act regulating the conveyances of real estate, and ^ ^^' 
for preventing frauds therein, '^ That no action shall 
be maintained upon any agreement hereafter to be 
made for the sale of lands, tenements; or heredita- 
ments, or any interest therein, or concerning them, 
unless the agreement upon which such action shall 
be brought,, or ^me memorandum thereof be in wri" 
tm^j and signed by the parties to be chaif;ed there* 
with, or signed by some other person thereunto le- 
gally authorized, by writing ;'' and insisted, that the 
plaintiff was estopped by the statute from adducing 
any evidence not reduced to writing, and signed by 
the parties or their agents. That whatever was said 
or done by either party in maturing the contract, yet 
the deed showed the contract as eventually adjusted 
and concluded upon by the parties to it. That the 
plaintiff must now rely on its covenants. That if he 
has been injured in a mode not embraced by the co* 
venants, he must apply for relief in Chancery, and 
not by action at common law. 

LangdoHj for the plaintiff, observed. That the sta* 
tute read b in substance founded on the. EngUsh sta- 
tute of frauds, passed 29th of Charles II. chap. 3. 
That in tiie Eng&ih Courts, actions for fraud in die 
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SandUvrd sale of lands have been supported by parol testimo* 
Rose. ny, and tlie whole current of decisions favour it since 
' the passing that act That in matters of fraud die 

Courts of Law have a concurrent jurisdiction with 
the Court of Chancery. Lord Mansjieldy in the case 
cf Bright y Executor (ffHaarwh Crispy Widow y v. JSy- 
nouy says, that fraud or covin may, in judgment 
of the law, 'avoid every kind of act. " What cir- 
cumstances and facts amount to such fraud or, co- 
vin," is always a question of law. Courts of Equity 
and Courts of Law have a concurrent jurisdiction to 
suppress and relieve against fraud. But the inter- 
position of the former is often necessary for the bet- 
ter investigating truth, and to give more com{dete 
redress. 1 Bvrr. Rep. 395, 396. Here the doctrine 
extends to even setting aside the deed in the Law 
Courts. 

By a soimd construction of our own statute, inde- 
pendent of the English decisions, it is apparent, that 
the Legislature did not intend to estop the party in- 
jured by a fraud in the sale of lands from maintaining 
his action, unless the fraud was evident on the &ce 
of the written instrument. The words are. That no 
action shall be maintained on any agreement, &c. 
Here the action is not brought upon the agreement, 
. but. for a fraud, by which the plaintiff has been in- 
duced to pay his money for fifty acres of land, to 
which no title has passed by the agreement or deed. 

Curia. (Jacob, Assistant Judge, absente.) The 
Court are of opinion, that the evidence may be weB 
admitted. The construction of the statute *^ regu- 
lating the conveyances of real estate, and fot the jve* 
vention of frauds therein,'* contended for by the de- 
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fendant's counsel, cannot be correct; for it would sutdforA 
go to convert a beneficial statute, made expressly ro^. 
for the prevention of fraud, into an engine of fraud. — ~— r— — 
' The Evidence will be admitted. 

The cause was continued for trial, and afterwards, 
«n the decease of Bose^ was accommodated. 

Chauncey Langdon and Darius CHpman^ for 
plaintiff* 

■ , for defendant. 



CusHEKDBK and Rutherford, and another, 

against 
Harhan, Board, and Reynolds. 

DEBT on a recognisance in replevin. Demurrer to 

' Attach the defendants to answer unto George debt on « i«- 
Cushenden and John Butherford, late merchants, S^vT* ^ 
trading in company under the name and firm of D^i^j^^y^, 
Cushenden &f Rutherford^ in Lansingburgh^ in the 
County of Rensselaer and State of New- Yorkj and 
Ebenezer Canjield, of Poultney, in the County of 
Rutland^ in a plea that they the defendants render to* 
the plaintiffs the sum of two thousand five hundred 
dollars of the current money of this and th^ United 
Statesy which they the defendants justly owe and 
unjustly detain, for this, to wit, that whereas* at Cos- 
tleton aforesaid, on the fourteenth day of March, in 
ihie year of our Lord 1798, the defendant Reynolds 
and one David Stewart^ then of Castleton, in the 
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€t^wiideii«iKi County of RuUmd aforesaid, sued out dieir cettam 
y. writ of replevin, the date whereof is the day and year 

-»»— p^*^ last afor^aid, signed by Chauncey Langdan^ dieii 

one of the Justices of the Peace within an4 for the 
said County of jRutland^ and made returnable to the 
County Court, then next to be holden at Builand, 
within and for said County, on the third Mrniday of 
- November y 1798, and upon that occasiixi, and a^^ee* 
ably to the statute in such case made, on the same 
day and year last aforesaid, personally appeared the 
defendants before Chauncey hcmgdan^ Esquire, Jus- 
tice as aforesaid, and then and there acknowledged 
themselves jointly and severally bound and obliged, 
and firmly holden unto the said John', George^ and 
Ebenezety their executors and administrators, in the 
full and just sum of two thousand five hundred dol- 
lars, of the current mcmey aforesaid, to be levied of 
their and each of their goods, chattels, lands and te- 
nements, and for want thereof upon their and eadi 
of their bodies, if defitult should be made in die fid- 
lowing conditions : the conditicMis of which recog- 
nisance are such, that if die above bounden Reyiudds 
and David Stewart shall prosecute their said writ of 
replevin, now here prayed out against the said Guh^ 
endenj J^uther/ordj and Canjield^ to efl^t, or in de- 
fault thereof redeliver the estate to be replevied as in 
"said writ of replevin mentioned, to the said John^ 
George^ w^idEbenezer^ firom whom ssud estate is to 
be taken, and answer all damages occasioned by is- 
suing this writ of replevin, then this bond of recog- 
nisance to be void, otherwwise to be of full force and 
effect, as by said bond of recognisance, ready in Court 
to be poduced, may fully appear ; and for this, thtft 
said writ of replevin was directed, to the sheriff of 
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Mktknd Coun^, his deputy, or cidier constaUe of 
PauUney^ in said County, to serve and letum aceord- 
11^ to the precept thereof, and Tvhkh writ oontsUied 
the estate particularly to be replevied, and to be de-^ 
Hvered to the said Stewart and ReynMs^ and liie 
same writ of replevin, on the l5th day of Mmrch^ 
1798, the sud Stewart and JReyneifb put into the 
hands of Joel Mzfniltanj theti j ever since, and still a 
legd dqmty tinder JimOthan BeUy Esquire, then, ever 
dnee, and still sheriff within and for the County d 
Rutland afioresaid, td serve and return according to 
law, and afterwards^ at Paukney a£3re8aid, on the 
day and year last aforesud, the said ^>el BamHtMf 
being sha4ftVde|mty as aforesaid, replevied and took 
tfie estate in the said writ of replevin mentioned, 
from the plaintife^ and the same delivered to die 
said Stewart and Beynobk^ and alsa left with Joht- 
Cook^ Esquire, attorney for the said Stewatt and 
Reymkbf a true and attested copy of said writ of 
refdevin, widi his return thereon endorsed, and af« 
terwards, to wit, ^ the November term of the 
County Court, begun and holden at Rutland^ widiin 
and for the County of Rutland^ on the diird Monday 
of Navembet^ 1798, the said Stewart and Reynolds 
entered &eir said writ of replevin in said Court ; 
and such proceedings were had in said action of re- * 
plevin, that the same was continued in said Court 
until the term of sfud Court holden at Rutland afoie* 
said, within, Sec* on the third Monday of November^ 
A. D. 1800, at which said term of said County 
Court, the said Jl^^ George^ md Ebenexer reco- 
vered judgment in said action of replevin against the 
said Stewart and Reynolds for their costs, and that 
the estate mentioned and particularly described in 
Vol* II. 55 



elaL 

■■■» 



434 RUTLAND COUNTY, 

Coshcndeo lod ssud writ of rq>levin, should be redelivered to tfie 
^ rr^ said J(9hnj Geargej and Ebenezerj the now plaintiffii^ 
as by the files and records of said County Court,, 
ready here in Court to be shown, may appear. Now 
die plainti& in &€t say, that the said Stewart and 
Reynolds did not jlrosecute their writ of replevin 
against them the said Jokrij George and Ebenezer^ la 
effect, n<H'. have they redelivered die said estate, re- 
plevied as aforesaid, to the said Johnj George and 
Ebenezer^ nor to either of them, nor have they an- 
swered any or all damages, occasioned by the iS' 
suing said writ of replevin, nor have the defiendants 
paid the sum contained in ssud bond of recognisance, 
by reason of which an action hath accrued to the 
plaintifis, to have and demand of the defendants the 
aforesaid sum of two thousand five hundred ddters. 
Neverdieless the defendants liave neglected and re- 
fused, and still do neglect and refuse, to pay to the 
plaintiff the said sum of, &c. or any part thereof, al- 
though t(> pay the same they the defendants have 
been often thereunto requested, which is to die da- 
mage of the plaintiffs^ as they ^y, 3,000 dollars, for 
the recovery of which, with just-costs, the plaintiffs 
bring this writ. 

To this declaration the defendants demurred ge- 
nerally, and assigned for causes of demurrer, 

-First. That the plaintifis have not set forth any 
right in themselves to the estate replevied. 

Secondly. That the}' have not, in their declaration, 
described the estate, goods and prq)erty replevied* 

Thirdly. That they have not alleged any espetMi 
demand for the redelivery of the estate replevied. 

The cause was argued by Cooky for the jdaintifis, 
and Langdoriy for tlie demurrants. 
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The Court delivered the following opimoru ' CoOiaiAemtmA 

RntbeHbfd 

V. 

Curia. The plaSntils declare upon a bond of re- ^^*^**^^*^ ' 
cognisance entered into by the defendants before a opinion of the 
Msace of thePeace upon the issuuig of a writ of re- 
{devin, in which Parker Reynolds and David Stew-^ 
art were plaintife, and the present plaintiiFs were 
avowants, conditioned that Ifae plaintifis in replevin 
diottld prosecute their writ to eflS^ct, and in default 
and upon award of redelivery of die estate replevied, 
to redeliver the same, and answer aH damages occa- 
sioned by issubg the writ. The declaration then 
alleges, that the estate was replevied by virtue of the 
writ. That the writ of replevin was entered in the 
County Court to which it was made returnable, and 
that, after several imparlances, judgment was ren- 
dered against the plaintiff in replevin, and a return 
of the estate replevied awarded, and so the plaintiff 
say, that Stewart and Reynolds did not prosecute 
their writ to effect, and did not, 8cc. They then al- 
legje a general request, and neglect and refusal to pay . 
the bond, &c. 

The defendants demur generally, and take several 
exceptions to the declaration, which are now to be 
considered. 

First. That the plaintiffis have not set forth m 
themselves any right to die estate replevied. 

The declaration sets forth, that the writ of replevin 
was served by taking the estate replevied from the 
now plaintiffs, and delivering it to Stewart and Rey^ 
nokbf the plaintiffs in replevin. 

When goods are taken in replevin, the plaintiff When gvods 

f_ ^ f_ 1 ^ 1 • 1 «>* taken in 

may mow, not only a general property, which every replevin, Uie 

plaintiff majr 
•how not only the gtaeral fropurtj^ wfaicb every owner hath, but also a *fic€iai profiert/^ 
tiuch m a person hai who hath £:oo<U pledged to him, &c. 
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Cmih rnOimu i^ owner hath, but also a spi^dal {xt^er^i suoh ii a 
y, person has who hath goods pledged to him, or who 
^"^•^^ hath thfe cattle of anodw to manure his landa^ Jcc 
' fiac. Abf. voL 6f pt 69, And cm the other hand Iha 
defendatit, in his avowry, need not show a ri§^ to 
the ;»iopsrty i^^ ^limself ; for if he 1^ the possearioo^ 
whidi must be if the property is taken from him bjr 
the writ| he ought to have it returned to him for die 
benefit of the right QyfWT. Cmik. p. 477« Barret 
v^ Smmshaw* But whatever may be the preaent 
plainti&' interest in the ^property replevied, it cannot 
now come m issue ; for it has beefi already decided 
m the acticm of re^evin, and that is the gist of the 
breach of die bond of recognisance as declared upon* 
^^ht Court therefore consider, that the plaintife haye 
in Uidr declaratioi) set fordi a sufficient interest in 
the property replevied, "to maintain the present ac- 
tion. 

The second exception b, that the plaintii& have 
hot in their declaration described the estate tt^ 
plevied. 
In debt on are- Thc declaration describes the property replevied 
teSd'klto iK ^y reference to the writ of replevin, <* and took die 
the pros^cuaon estate in the said writ of replevin mentioned," and 
replevin, if again the declaration niakes profert of the recqrd^ 
rrwAd avail and proceedings of the Coun^ ^ourt in the actkm 
Se°^tiirn of ^^ replevin* In Mngland the action upon a replevin 
TOopSuie^t ^^^**^ 5^ ^ *^^ facias; but with us, in case of a 
the itoSv' ^^^'^ ^^ ^ replevin bond, an potion of ^^bt is 
quantity, and brought upon it, reciting the proceedings in the ac« 
property repi^- tion of replevin in breach, and is so far of die nature 
iMscetfsrytoVe ^^ ^ st^fa. that it is Connected with and predicated 
record ^ ^ ^P^'* ^ former judgment, a reference to which tjy 

xoBt the same 

ibff . any pUier purpose in pleadlngv they aheiil^ ^^^ ^9^ of Ihe ffM€ in tlue 

pf repleFiQ. * 
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proiert is a sufficient certainty for the Court to pro- Ouheadeii ns 
oeed in rendering judgment* Id cerium est fuod r. 
€ermm reddi patert. What is profcrted m a declani- H>nMnHMy 
tion nay be craved, and shall be read in ojfer. If 
the defendants inclined to avail themsdyes of the 
letum of any pert of the property replevied, so 
that the identity, quantity, and qpali^ of the pro^ 
per^ rqplevied became necessary to be ^read parti- 
cularly on the present record, or to use the same for 
any other purpose in pleading, they should have 
oiaved (^fer (^ the County Court records. 

The Court therefore consider, that the second ex* 
cq[>^on b not well taken. 

Tlie last exception is, that the plaintifi have not 
alleged any esp^ial demand of the property re- 
plevied* 

The bond of recognisance, as set fordi in die de- 
claration, combines the EngUsh plegii de proiequendo^ 
by common law, and plegii de retomo habendo^ by 
the statute of Ifestimniter 2. cap. 2. with a clause q£ 
indemnification fit>m aU damages resulting from the 
issuing the writ. In England the pledges to prose- 
cute and to return the property in case, are taken to 
the sheriiF, and the sci.fa. issues in his name against 
the pledges ; with us the bc«id is taken to the avow- 
ants, and an action in the nature of a sdre faciag is 
commenced against the plaintiff in replevin, and his 
sureties in die name of the recognisee. In the elder 
country the writ de retomo habendo is not a returna- 
ble process, and seems only to be used to decide 
whether the property replevied be eloigned or not. 
For if the ddTendant hath a return awarded to him, 
and he suetii a writ de retomo habendo^ and the she- 
riff returns cm the phtries^ quod aoerw elongata sunt 
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^R^Jtherfoi?'* he shall have a scire facias agdnst the pledged, &c. 
v: according to the statute of ffestm. 2. (13 Edw. I. 

- Stat. 1.) and if they have nothing, then he shaO have 

a withernam against the plaintifi^s own cattle. Fttz* 
herbert's N. B. 172. 

By our practice, the writ de retomo habertdo or 
withernam have not therefore been resorted to, but 
the usual mode has been when in replevin a return 
of the property has been awarded, with judgment for 
costs, to have recourse to an action on the bond, 
which, as it embraces in its covenants all the several 
injuries the avowants in replevin may have sustained, 
has been found to answer all the purposes of those 
writs, with others not included in them, excepting 
that in our practice no provision is nude to adoer** 
tain on the record whether the property is eloigned 
or not, or is refused to be redelivered. It mi^t, 
perhaps, be better in all cases to issue the writ de 
retomo habendo as against the plaintiff in replevin, 
and to procure a regular return by a ^proper officer, 
quod catalla elongata sunt^ (which would be tanta- 
mount to a demand and refusal,) or- that the sheriff 
had demanded the chattels of the plaintiff in rejJevin, 
which he refused to redeliver, and then recourse 
might be had to an action on the bond, waiving the 
writ de withernain ; but since this is not the practice, 
we must endeavour to give such a consistency to the 
present practice as we are able. It has been usual 
to institute actions on recognisances in replevin, 
without alleging any especial demand. Cammums 

In an action ^jr^or facit jus. The Court therefore consider, that 

upon a recog* . . 

nisance uken in an action upon a recognisance, taken for the pro- 

for the prose- . p .^ r i • i ^r •■ « " 

cution of writ sccution of a Writ of replcvm, where the redellveiy 

of replevin^ 

where the redelivery of the property has been awardal, it is not necessary to* allege In 

the declaration a special demand of we property replevied* 

5 
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of ihe pnqpeity has been awarded, it is not necessary ciuiicnden and 
to allege in the declaration a special demand of the " ^. 

, 1 • J Uamuui et aL 

property replevied. _-^-— 

Let judgment be entered, that the declaration is 

sufficient. 

Tyler, Assistant Judge, hesUante. 

Declaration sufficient. 



John Cook J for the plaintiffs. 
Chauncey Langdon^ for defendants. 



Thomas Miller, Appellant, 

against 
Henry Goold, Appellee. 

CASE upon a promise made to the sheriff's de- An action will 
puty to surrender the debtor during the life of an JJ^^^f *][ ^* 

execution. puty-aheriff, on 

A proniac made 

' Summons Henry Gooldj of, &c. to answer unto to him by a 
Thomas Miller j of, &c. deputy to the sheriff of Rut- auprcndS**''the 
land, in a plea of the case, for that whereas, at But- ^^^^\^^^ 
land aforesaid, on the 13th day of Aprilj in the year ***^« «»^ *" ^^l^- 
of otir Lord one thousand ei^t hundred and one, 
the plaintiff, as deputy-sheriff, received an execution 
in favour of Othello Church soad Isaac Church, against 
Jacob Gooidj junior, for the sum of sixty-eight dol- 
lars and forty-two cents, including damages and 
costs, taken* out on a judgment recovered by the 
consideration of the County Court holden at Rutland, 
within and for the County of Rutland, on the third 
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ignotr Mottdajf of Marehf in Ae year of our Levi 1891^ 
Gooid. and afterwards, to wit, on the twenty-seventh day of 
the same AprUy the plaintiff was about to execsnle 
his office dolyt as deputy-sheriff i^neaaid, upon the 
body of the said Jacob OooH junior, by virtne of 
said execution, and so being about to levy said exe^ 
cution, the defendant dien uid tbers, in ecMiaideretion 
that the plaintiff would forbear to levy said executioQ 
upon the body of die said Jacob GoaH junior, agreed 
and promised the plaintiff that he would see die said 
Jacob OooH junior, fortheommg to the phintiff on 
the fourth ilfmdky tAMay then next ensuing, at iZM^ 
Aim/ aforesaid, if the contents of the aforesaid execu-^ 
tion should not otherwise be settled, paid and satis- 
fied ; and the plaintiff in &ct says, that he, relying on 
the promise and agreement so by the defi^dant made 
as aforesaid, did forbear to levy said writ of execu-' 
tion on the body of the said Jacob GoMf junior, 
and the said execution remains unlevied, and in no 
part paid or satisfied, and th^t the plaintiff bath be- 
come accountable to pay to die said OtMh and 
Jsaac the contents of the said execution, yet the de- 
fendant his promise and ngreem^t aforesaid not re- 
garding, ^d not 9ee the said Jacob OooU^ junior^ 
forthcoming on the said fourth Monday of Moifi 
then next enauii^g the said twenty-seventh day of 
Jprilj 1801> nor hath he ps^ to the pbtntiff the con- 
tents of the said execution, but to do either hath ne^^ 
g^cted and refused, ^nd still doth ne^ect and refine, 
altiiough often tbereumo requested, by reason of 
which an action hath accrued, &c. ad damnum^ 150 
dollars. 

Aod now the said Henry Godd cookies and de^ 
£end^, &c, and pleads and says, that the s{ii4 fkclafSr' 



lAdfa 



MAt At)|9tnil^li ftRM, iiids; 441 

^OIA, MdliUMer therein eontBuied, txt insulbeiait iA k^ 
kw for him the said TWioa i^lEfef to hare and mailli- ^J^; 
tiAi iM siMactfon against him the aaid i&nfy dfoM^ 
to wfaidi Mid declafadon the sdd jG&my hath n^ 
need, nor is he obliged t^the hw of die land tt> ttiakt 
aiqr or iiirdier inswtt^ and this he b ready to Terify, 
nvhen^ acc^ Wheref<M:e^ fiir Irant of a sufficient dechl^* 
ration in this behdf^ the said Henn^ V^T^ judgmettt^ 
and that the said dedlan^on may be quashed, and the 
said Menry bt hence dismissed widi his just costs; 
and for eq)eGial causes of demtirrer, the said Bennf 
QooU sets dbwii the Mowing, via. 

First That ^ said action is commenced b)r said 
7%9md^ MiUer as depu^-sheriff linder Jotiaihan BeU^ 
Esquire, sheriff of said County of Rutland^ lipon all 
Msmmfmi for the forbearance tb levy a certain writ 
of execution therein mentioned, and that by law said 
action, if any could be maintained, should be had 
only in die name of the sheriff, and not in that of any 
d^Hity^sheriff. 

Secondly. That the consideration for the (iromise 
set Ibrdi in said declaration is wholly illegal, and frbm 
which no MUmp^ can be raised in law, or if ex-* 
(iressty made, the said promise cannot be supported 
in law^ 

Thirdty. That in and by said declaiation it is nfyl 
alleged; that the sud T/umuu Miiier, as deputy^ 
sheril^ or any other oflficer who might have r^t to 
feutoe^ were mdy at Rutland aforesaid^ on the 
said (burdi Mtmday of Maj/j to receive the body tf 
the said Jacoi Oooldj junior. 

That it does not appear in and by said declaration, 
at iHnch place, if any, widim the town of Ruthnd 

Vox. n. 56 
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Maier aforesaid, the said Jacob Gqold was to be s^rrendcied 

Gooi^p to said deputy-slierifF, nor that the plaintiS^ or. anjr 

-..- .. ^^ one in his name, demanded of tlie defendant to 4^ 

liver the body pf the said Jacob Goold, junior, to be 
chai^ged with said writ of execution. 
. Then a general exception to the declaration for 
want of form. Wherefore the defendant prays judg- 
ment as afore^idy and for his costs, , 

• • • 

By his attorney , 

Samuel fFalkcr. 
And now the plaintiff, in reply to the defendant's 
plea above pleaded, says, tliat his said declamtion, 
and the matters and things therein contained, are suf- 
ficient in law for him to have, and maintain his said 
action against the defendant, absque hoc; ai;id the de- 
fendant not denying said declaration, or in any way 
answering the same; he prays judgment of the Court 
for hb said damages and costs* 

By his attorney, 
/ Samuel Prentice. . 

Cook J for the demurrant. Our first exception in 
deoxurrer. is in substance, that no action can be 
maintained for or against a deputy-sheriff for any 
official act, but must in all cases be commenced for 
or against the sheriff, as. head of the department. 
r€r«#irf sut The statute regulating " the . office and duty, of 
foLtp.sor. sheriff, high bailiff, their respective deputies and 

constables,'' is explicit on this subj^t, and the whole. 
coiiTj^e of practice has been conformable to it. 

The second section enacts. That eveiy person 
bemg so commissioned, shall be accounted the )aw- 
iul sheriff, of tl\e County for whiqh he is appointed,: 
and sliall have full power within hb own County, 
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to s^ve and execute all. lawful writs, processes and Miner 
precepts to him directed, issuing from lawful autho- c^'id* 
rity ; and do all things pertaining to the office and " 

duty of sheriff, sind diall have power in his County 
to appoint suCh number of deputies as the Judges 
of the County Court in such County shall from time 
to time limit and direct, which deputies shall have 
power to serve all processes, and to do all acts ge« 
nerally, which the sheriff is empowered or required 
by law to do and perform i and all acts, doings, and 
returns of such deputies shall be signed by them re- 
spectively as deputy-sheriff, and shall be taken and 
deemed as the act of the sheriff appointing them ; and 
the sheriff shall in sdl things be amenable and reqxm- 
sible for the conduct of his deputies in office, and may > 

take bonds oc other sufficient security to indemnify 
him against the act or de&ult of his deputy ; and 
every deputy- sheriff shall, before he proceed in the 
execution of his office^ cause his deputation and oath 
of office certified thereon to be recorded in the 
County Clerk's office of the same County ; and if 
the sheriff shall-, before such deputation expire, dis- 
miss such deputy^ or revoke any such deputation,, 
such revocation shall be recorded in such Coun^ 
Clerk's Office, and all the ' acts and doings of any 
such deputy-i^^iff before his deputation and oath 
of office sh^ be recorded as aforesaid, shall be null' 
and void in law. 

Provided always, That no sheriff shall be amena* * 
ble criminally for the: conduct of his deputy, other 
than for fines and amercements, fw neglect of duty. . 

Here it is expHcidy declared, th^ all acts and 
draigs of the deputy, excepting such as are criminal, 
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ifiikr qtwB be deemed nod «9)t«i si9 tlid act of ^ abeiiff 

"' The ^^vifiipBt ia ibc^ Mtnte, that ^ aheitff wgr 

t^ijge b^Kdb of ifkdefimi^ agfttoat the acta out ddmdfta 
of hia depatjr^ aiSsrda a atioog preaumptftooi that tbt 
(legislature intended in all €»3e$ tbal tfc(3 aslioa 
3htMjld be brought for and agaiaal the high^ahooff} 
for if die actioB might be brau^ agamt CMrfor i^ 
deputy^ he muat be considered deoQ vesfKioattdes 
and whence the oeceesity of the shevMPs tdung 
boDda of lodemnifieatioQ of him f 

Th» pmctice ha^ iinifonnly been to bdbg aoift ii» 
tjbe shi^riir^ name for aU officiflyi coatracts: made ^nUi 
hia deputies, In the case of goodaattacbed on micaaa 
pnoQesa» <»r taken by ei(e<;ution andrreceipted^ to ba 
^retufsied to respond the judgment^ or. to be yended 
on e^eciitioD, the receipt ahvays. run^ to the depn^ 
by name,, but has always been pBoaaeuted in dact 
name of the high sheriC So where goods atta^ed 
or leyied upon have been doigaed from Ae depu^^ 
the action has always been maintained in the name 
of the sheriiC A I'ariety of other caaes may be pu^ 
but it b unpeoessaiy to st^ particular cases, where 
the practice must be acknowledged: to have been 
uniform, and Gonformahle to aaexpresa statute. 

There ia a great and obvious propraety in tlie sta- 
tute. The sheriff has the sole power to.appodnt hia 
deputies, aqd to remove them from office aa hb jdea*^ 
sure, lie may or may not af^int men o£ nspo^^ 
hSSty. I{6 may take bonds witlt secunQr, or waive* 
theur obligatiQna i^ indevmity; The deputy ia a. 
OKtatuie of the principal, ndio the statute says shail 
be amenable, and reappnsibte for tihe aetaanddpiiiga. 
^ his servant; and it is l^ly reasqnaUei that tins 



f. 



MAY ADJOITRNED TERM^ Igos. MS 

ftfixe aiitOHiaton of the shsriff should neYcr appear moet 
mwf s«k aocniuig from Us oflkial acts but by his q^m. 
iMsto: md luaker, and that the good people of the • 
Slate should eoosideK, that however incorrectly the 
siMiiff's depiities magr conduct^ when their conduct 
i^ suh|ecfe8d te judieial investigation^ they have only 
to do^ with the afamff's departecnt, as represented 
bjrthe high sherii^ its kgitijnate head» 

U it slKmld be coi^ideiied» that the oflkial contract 
of die deputy^sbeiiff may be proaecuted in his Bame» 
and the pivictiee should geneiaUy prevail, defimdMits 
who may recover against such deputies, may often 
fiadlthat tbiey have been pift tsi great expense widi- 
Quttaiiy abili^ in the plamtiff to respond the costs; 
UdPa the-«ctioii can be maintained in* the name of 
the deputy, and en the merits of the case the judg- 
meat abouid be against the deputy, it wiU not be« 
QOQtended, that in such case a subsequent action 
will lie for s^ch oesia aguns^ the sherjiffir 

But if the action is coirQcdy brought in the name 
of the depu^-sheril^ 

Our second exceptiqa is, that the contract is iSe- 
fgit^ md noDQcoveiy canbehadupon it. Webelieve 
tfa^ d)efe is no pouticm better established than that 
ai plaintiff cannot nicover*^ upon m illegal contract. 
The reason ^vea is,, diat he who seeks for justice 
mn^ firat do juetice ; as in die case of fTebb and 
Mitlu^i befi^el^niChiief BaroaiZi?;^ cited in. 
JhiUer?9 Jlfki Frm^ p^ 16» where^, in an^ action for ^^«^t 
filve guineaa on: a bosting^mateh^. the Judge held, it 
m illegal: ti^nsid^ration, awl the plaintiff wa9 non- 
iswiid, Sd^ iii:tiie 9une page^. M^S^ it is laid domi» 
widf^ ti^auAoAlty*ofi<tf«M^«^ ^' if the con* 
^4natfio9Lbe!ffl69al|, itrwitt QQru|ihiridm oesum/wti 
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Miller as wher6 the defendant, in consideratidh <^ -SOs. air< 

Gbbid. Slimed to pay 40^. if he did not beat /• S. out (^'such 

^ a close." But what is more in pcxnt, it is expressly 

in 3 Co. p. 44. that if a sherifT or gaoler shall let go 

a prisoner, and take a promise of him that he diisA 

come again by ^ch a day, this will be an escape, 

dbeit that the prisoner come again by the day.^' 

Why was this considered an escape? Because the 

vid« vol. 1. p. contract was illegal. But the case of Barnard v. 

^^' CraAty decided in Rutland Gouirty, July adjourned 

term, A. D. 1802, settled the point in this State. 

Curia. The decision in the case of Andretv Bar- 
nard V. Lemuel Crane, went upon the ground that 
the contract \vas malum in se ; but too mUch time 
need not be consumed in showing, that the Court 
will not sustain an action upon an illegal contract. 
The main question will be, i^ the contract declared 
upon illegal ? Proceed to show, that it is either ma- 
lum in se or malum prohibitum. 

Cook. This is no arduous task. It is kid down 
in the 6th of Bacon^s Abridgment, p. 181. " If the 
sheriff, for the ease and enlargement of a prisoner^ 
takes a promise to save him harmless, that is widiiii 
the statute, being within the ^me ihischief, though 
the statute speaks only of bcmds. *Here a statute, t9 
wit, that of the 23d Henry VL c. 9. which declared 
' bonds taken by the sheriff in contraventicm of his 

official duty void, is construed to extend to verbal 
promises of the like nature ; and it b added, that 
" such promise is void by the common law.^^ The 
reason is obvious. The law considers every coiU 
tract illegal, which b made by a public offica: agaiBst 
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^ daties of his fMce. . The pracipe. in the writ of MUter 
€|&ecutiQn was to. collect the debt> or to imprison .the gqM. 
debtor. The deputy-sheriff had it in his power to — -^^ " 
anest and imprison the debtcn*.. It was his oi&cial 
duty so to have done ; but in dereliction of hb duty 
he contracted with the defendant that he would orait 
to.do Iti The law commanded him to arrest and 
iipprison. The contract is, th^t he shall not arrest 
and imprison^ r^aid is expiessly against law and the 
duties of hb office. 

'Our third -excep^on to the declaration branches 
into several particulars. 

First. That the declaration does not allegate that 
tbe. plaintiff v(^s ready to receive the body of the 
debtor on the day the defendant promised to sur* 
jrenderit 

Secondly. That no place mthin the town of But^ 
land is specified at which the body of the debtee* was 
to have been surrendered ; and, 

Thirdly. That no demand is alleged to have been 
made by the plaintiff of the defendant to surrender 
the debtor. 

Whenever a promise is made to do a specific act 
on action upon the failure of such promise, if tlie act 
be of such a nature as that it was necessaiy that the' 
plaintiff should do something on his part, without 
which the defendant could not do such act, it is in- 
dispensably requisite that -the plaintiff should set it 
forth in his declar$ition ; for it is absolutely necessary 
that he should prove that he was himself ready and 
prepared to do, such act. Natural justice requires 
this. So if I promise to ddiver a chattel to a person 
at. a cartain time, or to erect a building for another,* 
he.find'ng:the materials, if he brings suit against me 



MDer f&t non-perfoiwance, it is oecessuy daft lie slnatf 

CooU. prove that he was ready at the tiihe to xeceive ttCf 

" chattd, or that be had bis materials prepared fer mt 

to eiect the btdlding; and whatever it is Mcmiuf 

substantially to prove« it is necessary fmttBf t6 

Thepromiae^ as set forth in the dedhMdoD^ seoni 
void in its nature ; fw it specifies no pwticdar fkne 
in the shire town at whidi the debtor^s bo^ waft la 
be surrendered by the defendants As n6 pwrtfcwiar 
place was designated in die contracty some pboe 
ought to have been pointed out by mMOMb^ to witf 
the most reasoiud^le fiact^ otherwise we are pre- 
clude fix>iii an available defence by the vagtencss 
ci the contract; for on the superficies of aH ezten» 
sive township, we may have been at one place lea^ 
to surrender the body of the debtor, whilst the plains 
tiff may have been ^ another ; and it Would have 
beoi no good plea in bar to state that we weie ptesent 
at a place which suited our convenience^ (urwh^ch we 
considered the most reasonaUe, if the plaintiff was 
not there to receive it ; and this leads us to the dwd 
brandi of our last exception, that some e^dal de* 
maixl should have been alleged to have beenmadebf 
the plaintiff for the deliveiy of the debtor's body, on 
the day mentioned in the ccmtract^ wiuch demand be- 
ing alleged and {^oved, would have supplied the d&» 
ficiency in the contract* When a contrsK^t is defective 
in some more inconsiderable part, as where money is 
to be paid or where goods delivered, the law supplies 
the deficiency by deciding that the mast reasonable 
time and place shaU be considered as the time md 
place intended by the parties ; but, as in the present 
«sc, where one ^ace within the town of BMtbni 
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cannot be considered more reasonable than another Mitter 
9x the surrender of the debtor ; or in any case where cooid. 
one place cannot be considered more reasonable than ' 

another^ the law renders it incumbent on the plaintiff^ 
who prosecutes for a breach of the contract, to point 
out the place in which the contract b to be fulfilled ^ 
and 1his^4s to be. done by a personal demand of the* 
defendant, previous to bringing bis suit } and this ^ ^ ^ 
demand, as necessary to be proved, it is necessary 
to allege in the declaration. . 

Prentice^ for the plaintiff. It will be observed, ^ 

ihat the statute read renders the sheriff ^^ amenable and « . «. 

responsible fw the conduct of his deputies in office/* '^ 

« J,^ *' provided that he shall not be answerable crimi* 

nally, other than for fines and amercements for ne- 
|f^ gleet o( duty ;'^ " and all acts, doings and returns of 

such deputies shall be signed by them respectively 
as deputy-sheriff, and shall be taken and deemed as 
the act of the^sheriff appointing them." The sheriff f 
is by these several clauses made responsible for the 
If ii dficial acts of his deputy in the ordinary routine of 
♦ ' his official duty. And the practice has been, to * 
Ihi^tute actions for and against the shenff on ac« 
4^ count pf tho acts, doings, and returns of his deputy. 

But the statute i» sifent as to the official c(5ntracts of •%' 
^ the sheriff's deputies. In such cases the action may 
^ be brought in the name of either the sherift* or his ' « « 
^ '\ Beputy, and no injury can accrue to the defendant, ^ 
if the latter mode be prefenxsd. All that he can re- ""• ^ 
* cover is his costs,' which are secured by a bibnd of • 

rqoogn^nce at the issuilg of the writ ; and if it ., 

^ i } c^uld* be necessary for the defendant^ to avail him- ^ ** 

jiplf <^ any act of t^ high sheriff, as a dismissal from ^ 



« .1 



!■ 



!>' 



I 



Vol. 11. * V 57 



•^ 



e 



» 



I 

# 



450* RUTLAND eOUNTY, . 

.Mitter office, &c. this he may show in pleading to liie 
ooirfd. action brought by the deputy. But we do not cod- 

, sider the contract upon which thb declsu:ation b pie- 

' dicated to come within any of those or<Snary official 

acts of the deputy by which his principal can be im* | 

plicated. The plaintiff, as deputy-sheriff, had a writ 

"* of execution to serve and return. He was witlmi 

view of the debtor, and was about to arrest hijn and 

commit him to prison. The defendant, brother, to 

the debtor, promises the plaintiff, that if he would 

forbear to arrest him for a time, he would have him 

jf "* fcMthcoibing in the shire. town on a certain day within 

^. ^ the life of the execution, Thi^ was a private oon- 

'' tract betvVeen the'plauitiff and the defendant, in \ducb 

, the high sheriff could have no interest So £ir firom . « . ! 

it, if the defendant failed in hrs promise, an action i 

would lie ttgainst the sheriff, on behalf of tiie judg- '\, 
ment <*editor, to recover the contents of his <;;cecu- « j 
"^tion^ with damages and costs, for the laches of his . i* # i 
♦ deputy iii neglecting to serve it ; and the high sheriff • * 
^ ; would have an action ^jpunst his deputy and his sure- 

ties, upon their bond of indemuiiication. But die ji -^ d 
* sheriff cpuld have no action on this contract. He was 
i, not ^ partjp to it, expressly or by implication xS law. 

^It was a contraci made solely with the deputy to 'mr :: 
.*: ^dcmnify him for an action which, flight be brou^t 

ag()inst him by his principal, who, it is now said, "" . « 
9t ^ - ought to have brought the action. If this salt had ^ 

been brouglit in die name o^ the high sheriff, fttf . . 
\% ; / declaration would have been clearly demurrable ; ^ i 

;> ^nd if%e had failed in the actioq^^ he could not bave^ 

been remuncratect for his" costs underlie bond of 
indemnification Executed to him by his depigy aiilCP ^i *: 
bb sureues ; tor ^uch bond t)nl^ CQuditioos againj^ 
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all acts, dc&ults, laches, Sec. by which the sheriff M^Uer 
may be damnified, and would well cover the da- gooUL" 
nages and costs which the sheriff might sustain by 
the neglect of the deputy in neglecting to serve the 
writ of execution, but would not cover the costs the ^ ' ' « 
' iheriff might be put to by prosecuting a private con* ' * . 
traet made by his deputy ; and this gives the true ^ 
distinction between such acts or contracts of the de« '* * 
puty as may be prosecuted in his name, or must be 
in that of the sheriff. If the contract be in the ordi* »' « 

naiy duties of the sheriff's department, the suit « ^ 
should be in the name of the high sheriff, and on 
fidhire he can in all such cases have recourse to an 
* action upon the deputy's bond for indemnification ; ,* - l^ 
bat if the faUuie in an action upon the contract can** « 
not be covered by the deputy's bond of indemnifi- 
'^ cation, the action must \^ brought in the name of 

the deputy, as in the present ^ise. ^/ 

III reply to die second exception in demurrer, we 
If contend, that this is not an illegal contract. A feir 
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Vn^Vf of the nature of our writ of execution will >! 

show that tl^ deputy-sheriff did nothing by tiiis con- i. . 
tract but what was in strict conformit}' with the hu*^ * 

■ 

mane hitent and provision of the -statute. * « r 

Whilst a suit is sub litcj It is always uncertain for ." 
which party final judgment will be rendered ; and T ^ '-- 
indeed suits of the greatest importance are often de- 
cided upon such nice points that the most sagaciouei , ^ . ' ^ 
of the profession cannot anticipate, with any degree * ^ 

of iniallibiiity, a faifdurable issue for their clients. . j kh 

A final judgment therefore generally operates a sur« . 
prise upon the losing party, whMi he is commonlf 
unprepared to meet The Legblature considering 
tHese things, have, by the proviso to the 95th section 
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■ 

of the judiciary act, enacted, *^ That no execution 

shall issue on any judgment rendered by either the 

Supreme or Cottnty Courts, until twenty-four hdurs 

after the rising of such Courts, unless by the special 

permissioh of the Judges of such Courts." And in 

the body of this section it is declared, *^ That .any 

writ of execution issued from either of the Coucts 

aforesaid, shall be made returnable within sixty days^ 

or to the next Court, (if not less than sixty days,) 

# at the election of the party." The design of the Le- 

• gislature is obvious. Twrenty-four hours after the 

rising of tlie Court is allowed to the judgment debtor 

tb discharge the judgment, to save the expense of 

•^ officers' fees, and the injury to lus feelings in having 

. ^ an execution taken out against him. If he . cannot 

prevent this, the la\^^ allows him pixty days to satisfy 

the execution. But if the officer commits ^ debtor 

w on the first day after fssuing the writ of ^executioHf 

I ^ j^ * the beneficial and humane design of the .law is de- 

* * - feated. The sheriff will usually allow the' debtor a 

' « ^ reasonable part of tbfs term of sixty days, (p collect 

^ . money to satisfy the execution, that is, if he consi^ 

••..*' * * ders tlie debtor as a person of integrity ; for if he 

« ^ ^ comes within view- of the debtor, so thit'he might 

^arrest him, even on tli^ first day of the life of the 

execution, and should not be afterwards abte to arrest 

Ivm, he is respons^ible for the judgment debt A case 

will frequently happen, where the sheriff^^ in the early 

life of the execution, sees the debtor. It is his duty 

to seek him early, and wlien he is once within his 

reach, the question arises, is he obliged immediately 

fo arrest and imprison • him ? or he may contract 

with some responsible friend of the debtor, to sc^. 

him forthcoming within the life of th^ executiohj 
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and thus give the debtor time and opportunity to sa- Miller 
tiafy the same, and avoid imprisonment If he takes cooid. 

such security, is thb w illegal contract ? Has the 

sheriff contracted not to do his official duty ? Is he 
not wsdking in die spirit of his official duty ? The 
statute allows the judgment debtcHr sixty days, to sa- 
tisfy the execution, and avoid a prison. The offi- 
cer has allowed the tame tme^ and for the same hu- 
mane puipose. 

If a debtor's persoioal property is taken by execu- 
tion, or bb land has been levied upon, he may in the 
first instance, by tender of die debt and officers' fees 
in die life of the execution, relieve hb property, 
and in the latter, a time is ex[uessly allowed him to 
redeem ; and his property, whether personal or real, 
has, in the interim, served him in the nature of baiU 
If {MToperty can, in these instances, save a debtcxr 

, finom gaol, and afford him a time to collect the mo- 
^ney due on the judgment, why should not the con- 

«^ tract of a resjtonsible man do the same ? What in- 
jury does^thecreditor sustain by such contract ? If 
the dd^tor who is thus bailed procures the money 
to satisfy the execution, which he is better enabled 
to doy by having a few days of liberty allowed him, 
than if incarcerated, the creditor has all he can de- 
sire. If the debtor's body is rejourned by his bailor, 
who pfomised to have him forthcoming in the life of 
the cxecutioTi; and the sheriff commits it, has the 
creditor any right to complain ? Has he not obtained 
all the satis&ction for his debt which die law con* 
templates by imprisonment ? If the bailor does not 
surrender die debtor according to his contract, the 
creditbr has an action against the high sheriff, and is 
eecui^d in his debt, which he might have lo^ by 
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MiUcr the . commitment of a po6r debtor Who then is 

G<]oid. injui-ed by this action beitig suMdned? Who h 

-"~""~"~ injured if the demuncr should prevail ? Why dioae 

whom the laws ought peculiarly to prdtect ; the poor 
and distressed part of the comammity. If a judg^ 
ment debtor has ostensible property, the sheriff can 
levy upon it, or safely allow him. the ran of the exe- 
cuti6n. But if a debtor has no ostensibfe prcqperty, 
or none which he can immediately coramand^ thcNi^h 
he may be enabled to satisfy Ibe executioD by even 
his manual labour, within thci sixty diiys, and sl^ 
though his cbtfucter is such, tihat the most responsi- 
ble man would eilgage to see hiiH forthccMiiiig 
within the life of th^ execution, if the c^ficdr woidd 
, omit to arrest him immediatdy, yet he jUudt be iiii- 
mediately imprison^, tt sUrely Would not be cor- 
rect thus to deprive the poorer portion of the coift- 
munity of a beneficial ahd buthane {^vision of the t 
law, especiiilly as it must have bei^n de^g^ed pecu^ 
liarly for their benefit* We consider, !ther^>re, that * 
the contract declared upon, so Sir fi-otA^ boiiig lU^gdi < 
is strictly Within the line of the de](^ty-sfieriff^s 
duty, and in pursuance of the spirk of the steltute. 

In reply to. the demurrant's third exception, we 
ob&erve, that this is an express contract, and me 
question is not now, whether one mi^t not haVe 
beeh made more explicit, or more cotitenie»t*For the 
partiesi The defendant, we dleg^, promited to sur- 
render the body of Jacob Goold^ vA RutlMi^ dft the 
fduilli Monduy oiMai/, A. H. 16OI, to the phdntH^ 
so thdt it might be chargs^ Vnj^ a cei^Mlifi writ of 
execution, which the plaintiff hi&ld a6 deputy-^taiff 
The defendant iriow says this contract is vagt#, be- 
cause it does not specify ahV particuto nlttce ill that 

5 : 
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town at which the debtor was to have been delivered. Miller 
If no particular place within the town was mentioned, cocAd. 
the most reasonable must have been intended by the ^-~— — 
parties ; but this i3 no sufficicBt exception in de- 
murrer, nor was the plaintiff, in his action for the 
breach of the promise, obliged to set forth the most 
i^easooatde place. If the defendant had the body of 
Jacob Qooid in B$Mand^ tcBdj to have been deliver- 
ed upon the day agreed upon, he should have plead- 
ed it in bar, and the question might have arisen whe- 
ther tl^e place was reasonable ; and this might have 
* bec!h broug^ to bkue by the pleadings. But it is 
ssiid that th^plaintiff should have alleged that he was 
ready to receive the body of the debtor, or that he 
^ demande^ it of the defendant. 

^When a promisor engages for a legal ccHisidera- 
tion to do a thingf and is sued for the non-perform- 
> an^e, it Is sufficient for him to show in defence that 

4 he has, done all he promised to do, so &r as he was 
able, without the concurrence of the plaintiff, and 
the plaintiff b not obliged to allege a special tfms 
-pristy or a special demand where the contract is to *^ 
^^ deliver at a certdn day^ and place ; these being only 
^ necessary to be alleged where the time and place are • 
« not included in, or where a special demand is made 
^ % part of, the contract. 

e* ■ ■• • 

* Cook declin^ repljping to the plaintiff's counsel. 
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,Jbidgment, that the declaradon is sufficient. 

Samuel JPrentice., for the plaintiff. t » 

John Cook, fof the defendant 
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CbipmMi 

c^t. Darius Chipman, Esquire^ 

' against 

JoHK Cook, Esquire. 

In an action MOTION in arfcst of judirmeiiU 

for slander, , , 

where a count Tlus wsis an action for words. The pbintiff ile« 
acknowledged -clarcd in two counts, and had a verdict for 182 dol* 
coupied'*'*tith Jars and costs. 
t^o*IIaWer^ but ^^^ defendant fiaied the foiowing motion : . 

spoken at one - 

time, the Utter -rv ^ m^ ^ 

will be consi- Dartus Chipfnon v. Jmn Cook. 

dered as mere- , 

\y in aggrava- • . 

tion ; and the Jtutlond Countt/^ Supreme Court 

finding entire a^ r 

damages by the of Judicature^ May adjourned 

Jury will not ^ tx ,«^.- '^ r 

vitiate their . terniy A. D. 18.03. - . . - 

verdict. 

Now the defendant in Court by himself, after ver- 
diet and before judgment, prays this iJIonourable 
Court tliat no judgment be rendered on the verdict 
of the Jury in said cause, because he says, that the 
^ plaintiff's declaration contained two counts ; that the •! 
, first count is in substance, tliat the defendant uttered 
aj^d published, &c. the following false, scandalous^ 
malicious and defamatory English words, of and con- 
cerning the plaintiff, as S^te Attorney, and attorney ' 
at law, on the 20th of SeptembeTy A. D: 1801, and ^ 
at divers other times between that time and the 1st 
day of Marchy 1802, in the presence and hearing of 
divers good people of this State, to wit, " The said 
Darius Chipman is not to be tailed in amr busidpss^ 
whatever, and I can prove that he took half a ton of 
cheese as a bribe of Benajah Gamsey RootSj to m- ^ 
dlice him lo enter a nolle prosequi in favour of saiiJL 
RaofSy in a prosecutiofPln favour ofiihe State against ^ 

# -a 
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said Boots^ and that he ^ actually and corraptly cjbipmui 
enter a nolie firasefui in &vour of the said' JZooCr, ki cocl^ 
consequence of receiving the said half ton of cheese ; 

as a isribe ; and also diat Darius Chipman is not a 
man of integrity, and is not to be trusted ; he will 
take fees on both sides of a cause» and b a woftUess 
lying villain.^' 

That the second count in said declaration is in 
substance as follows : That betifeen the 15th day of 
September^ A. D^ 1801, and the Ist day of Marchf 
A. D. 1802, the defendant, at, 8cc* did speak, utter 
and publish the following fidae, scandalous, mali- 
cious and de&matory wchxIs, of and conoeming. the 
plaintiff as a counsellor and attorney at law, in the 
presence and hearing, &c. to wit : '^ Darin Chip* 
man is a man not to be trusted in his business as an 
attorney. He will take fees on both sides, and. no 
man is safe who puts business into his hands to per- 
form as an attorney or otherwise ; and the only ad- 
vantage any man can have by employing him is, 
that he will swear falsely in his client's cause/' That 
the defendant pleaded the general issue to this de- 
claration, and gave notice to the plaintiff that he 
should give evidence of the truth of the words spo- 
ken in justification, and that the Jury returned their 
said verdict for die plaintiff,- which is, '^ That the 
defendant is guilty in manner and form as plaintiff 
in his declaration hath alleged, and we £nd for the 
plaintiff to recover of the defendant the sum of one 
hundred and eighly-two dollars damages, and his 
costs. Calovn Conanty foreman.'' 

That the plamtiff, in the cause aforesaid, did ^ve 
no oth^ evidence to the said Jury, than that the de- 
fendant did utter and publish, Sec. that the defend- 

Vot.II. 58 
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chipmaa nht said, that in the State prosecution against Befta- ' 
c<!lSfc j^fi Oarnsey Root9, the plaintiff, as State Attornqr, 
I'eceived of said Soots hoif a ton of cheese as a bribe 
to enter a noUe pro$eqtu in £&yoar of s^d Roots^ and 
that in consequence of said bribe the plaintiff did 
enter said noUe prosequi^ which he the defendant 
could prove, and no other evidence to prove tEe. 
plaantifiPs whole declaration, and that the defendant 
confessed iio other part or parts of the plaintiff's 
declaration than sus above stated,, as gpven in evi- 
dence, and that said verdict b found generally on all 
the distinct vvonls' and counts in the plaintiff's said 
declaration mentioned ; wliereas theie was no evidence 
given in support of the second count in the plaintiff's 
declarationf aud the words in the second member of 
the said first count, to wit, *^ that Darias Cfdpman b 
not a man of integrit}% and is not to be trusted ; he 
will take fees on both sides of a cause, and b a 
worthless villain," are not actionable ; all which the 
defendant ivill verify as the Court shall order. Where- ' 

fore the defendant prays that no judgment be ren- 
dered on said verdict, but that the same be set aside* 

John Cookj for himself. 

Cooky pro se. In support of my motion, I con- 
taid, that where there are several counts for wovds 
in the same declaration, and no evidence b adduced 
in support of but one count, and the Jury find ge- > 
i;erally for the plaintiff, the verdict is bad. 

Secondly. That where one pount sets forth several 
sets of words, and there is no evidence of tlie utter- ' 
ing and publishing but one set of the words, and the 
Jury find for the plaintiff generisdly on such count, 
the verdict must be set aside. 
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On the trial there .was no evkleiice of die • cbiprnm 
defendant's having uttered and published the words cook. 
$et forth in the second count, and the Judge in the 
charge to the Jury, directed diem to lay the second 
-count out of their consideration* The damages 
. assessed afford a strgpg presumption that they did 
so. ^' After verdict, the Court will suppose every 
thing right, unless the contrary appears on record ;" 
1 fFils. 255. especially where it appears substantial 
justice has been done. 

Cook. . I shall rely, then, on my second position. 

. Curia. It appears from our minutes, that the de- 
fendant, on the trial, confessed the speaking of all 
.the deiamatory words set forth in the first count; so 
that, the only question, if any^ must be, . whether the 
latter words in the first count are actionable, and if 
not actionable, whether they will vitiate the verdict 
found on the entire count ? 

Cook. I shall show that these words are not ac- 
tionable, and tliat the verdict b bad, which found 
entire damages for these words, coupled with others 
which were actionable. 

. .The words contain two assertions respecting the 
plaintiff. 

First. '^ That he is not a man of integrity, and is 
not to be trusted. He will take fees on both sides of 
a cause." 

Secondly* ^^ He is a lying worthless villain." 

As to the first. It is laid down in Comyns^ -Digestj 
vol. 1. p. 266. ^^ That words are not actionable, if 
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cbipmAn fhcj do not import a specific diaige of aome oT- 
CTOk. fence.** 

- The wordssi it wffl be dtxaswtd^ are not laid iiriAi 

a per quod. The disdilctiofi between words ndiidi 
must ^ be thus laid, and diose where no special da* 
mage is necessary to be alleged, aeefais to be, Aat 
where the de&matory words expose a nuoi to criim- 
nsd prosecuticfti and punishment, there tfacfy may be 
laid in die declaratibn wMiout any especial damage ; 
but where they do not expose a man to any criimiial 
prosecution, a per quod specialiter dam* must be set 
forth. The words Ibund by the Jury did not expose 
the plaintiff to the penalties of the law, and should 
have been< laid widi a per quod* As they are ^laid 
they are not adtibnable, for they do not state any spe- 
cific charge, which might be the ground of a public 
prosecution, ffenee the maxim I have reiid froifi 
Chief Baron Comyn$y which is strongly enforced m 
the books by many cases in point, as in Cro. Jae* 
p. 202. Smith v. Turner^ action upon the ca^ for 
these words, " Thou art no true subject to the kmg^ 
mid that I will prove ;" the defendant pleaded not 
gtlilty, and found against him. It was moved in ar- 
rest of judgment, that these words were not actiona- 
ble because they be too general, and after divers 
motions resolved by die Court that the action lies 
not. 

So to say of a man, '^ Thou hast committed a bur- 
glary in breaking his house^^^ without mentioning the 
house of anv one. 1 Roll. 71. 1. SO, So in the case 
of Powell V. HutcfAns^ Cro, Jac. 204, action for these 
words, *' Thou wrt a thievish rogue^ and hast stolen 
bars of iron out of other merits windor^s^^ it wa$ held 
the action lay not. 
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So to say of a oounselldr at law, ^^ He has no more cttipiiuui 
loit than a jackanapes^'* is not actionable. Qodb. 441* caok. 
or that ** he hath nothing but what he got by rwear^ - 
ing and fonwearmgy^^ Co. Ent. 21, 22. So in the 
oase of Thomas Bieh v. Haltj as reported in Cro. 
Joe. p. 267. it was decided, that no action lay for 
saying of a counsellor, ^^ You are a paltry lawyer^ 
and Used to phy on both hands.^^ All these decisions 
are upon the same princiide, that the words convqr 
no ^cific chaige, which might be the ground of a 
public prosecution* 

The latter words, ^^JHe is a lying rvorthiess villain j^^ 
are not surely actionable ; for no words, however op*> 
probrious, unless laid with a special per quod^ are 
actionable, if they do not immediately a&ct a man - 
in his profession, occupation, or trade. The case of 
Cotes V. KetUy Cro. Joe. p. 204* is fully in point 
Error of a judgment in Bury. Action fbr these 
words : Whereas the plaintiff was a cooper, and had 
used that trade twenty-four years, and thereby had 
gained his living, the defendant said of the plaintiff^ 
^^ He is a very varlet and a knave ;" and upon this 
the plaintiff had judgment there^ and error assigned 
wad, that the words were not actionable, and for this 
cause reversed. 

So, in the case of Todd y. Hastings^ reported in 
3 Sanders^s Reports^ p. 307. 

But the ojHnion of Chief Justice Faughan^ m the 
case of Kmg^ of Gray^s Inn^ v. jSSet Edward Lake^ 
potted 2 rentrisy p. 28. puts this doctrine in a veiy , 
clear light ; and although the learned Judge's opi- 
nion did not prevail in that particular action, yet it 
has since been supported by the whole current of 
authorities; and if tlus action had not been laid with 
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Cbipmm a per quod^ undoubtedly his learned brettuen would 
Co^ik, have . amcurred mth him in (pinion. The piaiotUT 
""^ alleged » that he was bted up to the law, And prac- 
tiscd it, and. bad many person^ of honour and others 
hb clients, and. thereby gotndoney andmainiauied 
his family, &c. The defendant fitlso jet maUdme 
wrote a letter to Anne ^ Countess of Lincoln^ who was 
the plaintiff's client, containing, that * die pkontiff 
would give vexatious and ill counsel, and stir up a 
suit, and that he would milk her, purse, and M hb 
own large pockets, &c. per quod lie lost the said 
Countess and other clients ; upbn not guilty pleaded, 
and a verdict for the plaintiff, it being moTed in ar- 
rest of judgment, Wyldt^' Archer ^ and Tyrrel hdd 
that the action lay : it is a scandalous letter coocem- 
ing his profession, and here is a special damage. 
Vaughan^ Chief Justice, '' I must subAiit to the rule 
given, but I am of anotlier <^inion« In ancient 
books we do not read of an action for wonls, unless 
the, slander concerned life. It was hdd not actiona* 
ble to call '* viUSn^^^ unless it were added he was 
laid in wait to be seized. The growth of these ac- 
tions will spoil ail communicaticms, A man shall 
not say such an inn or such wine is not good. Their 
progress extends to all professions. To say a man 
is not a good surveyor, has been held acrionable. 
The words spoken here have no more relation to the 
plaintiff's profession, than to say of a lawyer that he 
hath a ted nose, or but a little head. To sav one had 
used a woman's body is slander, it being an idiom 
of speech for lying with her. But it is objected, that 
all tliese words taken together make a slander. No 
man can assign mc such a ratiocination a mole ikvins 
ad berfe conjuncta. I never heard it but in my Lord 
5 
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Sirajfbrd^s ease, viz. that many trespasses should Chipman 
make a txeason. It is said he stirred up a vexatious cook. 
action. So • does a counsel when he advises an un- ~ 

successful action, for the party is amerced pro Jalso 
clamore. " He will milk your purse," taken enun- 
ciatively, signifies no more than milking a bull. The 
phrase is not come to an idiom. So of filling his 
pockets ; these words may have been spoken of the 
law ; and indeed they are spoken of the thing, not 
the man or his practice. Dunce, corrupt, &c. con- 
cern the profes^n. But these words are applicable 
to any. If he had said, he is not a good fidler, would 
that have been actionable ?" 

The words then being shown not to be actionable, 
it remains to show, that being combined in the same 
count widi those which are actionable, a verdict find- ' 
ing damages upon the entire count is bad. 

It is a settled rule, that where there are several 
counts, and verdict is entered generally on all the 
counts, and entire damages are given, and one count 
is bad, it is fatal, and judgment shall be arrested; 
Douglases Reports^ 730. Grant v. Astle^ 3d edition, 
and it shall bo awarded in toto^ and no venire de 
novo be awarded. 696. Trevor against fVall^ 1 1 Term 
Rep. 151. HaiicQck v. Haywood^ 3 Term Rep. 435. 
Holt V. Scholfield, 6 Term Rep. p, 691. 

So, in the case of Onsiowy Esquire^ v. Horn^ Clerk^ 
the judgment was arrested, because the words in the 
latter count were not actionable. 3 fVils. 177. So 
in the case of Savile v. Jardine^ 2 H. Black. Rep. 
p. 531. The reason of these decisions applies equally * 
to the case where part of the words in one count are 
not actionable, upon the general principle laid down 
in the case of Hambleton v. Fere^ 2 Sanders ^ 169. as 
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chipman c)ted in Comyn^ J^^st^ vol« 5. tit. Pkadet^ {S. 
CooJc 25.) a verdict shall be void if it give dami^^ &r 
""~^ that for which no cause of actioa was Aen in- 
curred. 

Smith arose to reply, but was interrupled by the 
Court* 

Opinion of the Court. 

^ 

Curia. The case is bice elariuSf and the prindpies 
upon which it must be decided too wdl settled to 
require any reply on the part of the fdmntiff ne- 
cessary. 

The motion in arrest of judgment is grounded on 
two ei^ceptions to the verdict : 

First. That a certain section of tlie defamatxxy 
words set forth in the $rst count m the plaintiflf s de- 
daration, are not actionable. 

Secondly. K not actionable, the Jury haying found 
entire damages on this count, the verdict is vitious. 

As to the first exception, the Court are cleariy of 
opinion, that the words are actionable. The doctrine 
of the law is perspicuous. A man is enUded to re- 
cover danu^s for words maliciously spoken, first, 
when the words contain an express imputation of 
crime liable to pxmishment, some capital oflfence or 
other infiimous crime or misdemeanor; secondly, 
when the words are spoken of one in an office of profit 
or credit, and when the words are obviously to injure 
the person in office ; in both cases no especial damage 
is necessary to be alleged. The plaintiff in this case 
sets himself up as a governmental officer, and as an 
attorney of this Court. It is unnecessary to repeat 
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the words found by the Jury to have- been spoken by MUier 
the defendant* It is obvious that they tended, in a gooM. 
very aggravating degree, to expose tiie plaintiff, as ' 

a public officer, to impeachment, and to injure him 
in his office of an attomev of this Court. 
• The decision of this question might seem to ren- 
der the consideration of die second exception un- 
necessarv. But as the Court consider it beneficial 

m 

for the junior practitioners at the bar to deliver 
their opinion on all proper occasions, we add, that 
if the words in the latter sections of the first count 
had not been actionable, yet the verdict of the Jury 
would not have been vitious. It is true, that if the 
plaintiff have several counts in his declaration, and the 
words in the first cdunt are actionable, and he set* 
forth* in the second count other words spoken at ano- 
ther time, which are not actionable, and the Jurors 
assess damages entirely, judgment will be arrested 
for the whole. But here it appears the words wers 
spok^ at one time, and therefore properly included 
in the same count ^ and it is considered to be un« 
doubted law, that where a count contains words ac- 
knowledged to be actionable, coupled with others 
not actionable, but spoken at one time, the latter shall 
be considered a^ merely in aggravation, and the 
-finding entire damages on the whole count will be 
good. 

Judgment that the defendant take nothing by his 
motion, but that the same be dismissed with costs. 

Iiraei Smithy for the plaintiff. 
John Cooky pro se. 

Vol. 11. 59 
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Parker 

V. 



Bixby and O.- JONATHAN PaKKER^ JuiUOr, 

g^^- against 

^ B|XB7 and Osgood. 

EJECTMENT for lands in Bramkft. 
General issue pleaded, and put to the Jury. 
In support of his title, the plaintiff oflfered a deed 
from Abraham Ives^ sheriff, and ex officio collector 
of State taxes in unorg^ized towns, conveying the 
lands in question to the plaintiff's ancestor for ne* 
gleet of paynient of a State tax, granted October 21, 
1783, the deed dated Nauember 1, 1784, convey', 
ing the wl^le rights of IVilliam Shattuck and twQ 
others. 

An objection was taken to the reading of the deedt 
Vemumt sut and reliance was had on the Sd section of thie addi? 
^^ ^' ' tional act, passed March 9th, 1784, " And whereas 

it may be more convenient to sell so much of each 

delinquent proprietor's right or share as will pay the 

proportion of such delinquent's tax and attending 

rifn as collector charges ; Therefore, be it enacted by the authority 

uno*p*^"iMd *" ^foresaid, that those persons who are by law 



• 1>'«)II !•• 



forth***'?!! 'hS <^ollectors of the land-tax, granted by this assembly 
deed, •• that he Jn October last, where diey can ascertain the names 

hath in all . ' . -^ 

things proceed, of the original proprietors in any town subject to said 
lawl'At wnui: tax, be, and they are hereby directed to sell so much 
«elveda8^-ima ^^ ^^^ Original right ou which the said tax shall not 
"Sat he^^hath ^ P^^^' beginning ivith the, uiu&oidfd, if any there 
proceeded le- be, as wiU raisc a sum of money sufficient to pay 
ters relating to Said tax ou such right and attending charges, passed 
forthcnon-pry. the 9th day of March, 1784. 
^he^'lf sj^dd I^ ^s var^d by the defendants^ counsel, that the 
inadrn " ^^ shcriff, as collector, had no power to vend w/ude 

hy statute. 
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rights of landj until he had first sold the undivided Kwkcr 
land, if any there were, and that the deed should Bixby and 

have shown that there w^re no undivided lands in 1^ 

the township of Brandon^ and therefore that the she* 
riff had proceeded to vend the whole rights. 

Sed per Curiam. The sheriff sets forth in his 
deed, that he hath in all things proceeded according . 
to law, and this has always been received as prima 
fade evidence that he had proceeded legally in all 
matters relating to the sale of lands for non-payment 
of taxes, i^re a special record b not made neces* 
sary by statute. The Court consider, that former 
decisions on this point will include the present ques- 
tion, and that the onus proband lies on the defend- 
ants to show that thp sheriff proceeded illegally to 
vend these whole rights* 

Let the deed be read to the Jury. 

Daniel Chipman and Darius Chipmartj for the 
plaintiff. 
' , for defendants. 



Elisha Clerk, Judge of Probate, 

against 
Whitfield Foster and others. 

ORDER of the Supreme Court of Judicature re- The Suprcmi^ 

* Court will re. 

versed. verse an orde^ 

The plaintiff brought an action against the de- ™hen it^u dul 
fendants as obligors in an administration bond, exe- ^^,Zd to*bt 
cuted to him in his official capacity, dated 21st of ^^^^^'i^i*^^^^^ 
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cieil October, 1788, conditioned that VKhUfiM FM€r 
Foster etaL ^^ Jonathan Parker, junior, adminbtrators on^ 
. estate of Solomon Johns, deceased, should exhibit an 
inventory of the intestate's estate, &c< in the usual 
form. This action was entered at the Rutland CauAtf 
Court on the third Tuesday of November^ 1797, 
came by appeal to the Supreme Court, and at the 
May adjourned term, 1800, the defendant^ on mo^ 
tion, obtained an cnder of the Court that the name 
of the person on whose application the' suit was 
brought, should enter as prosecutor. At the Ftkiru^ 
ary term, A. D. 1802, the plaintift* filed the Mowing 
motion, which was argued and reserved for consi- 
deration, and judgment delivered this term* 

State <(f J^ermonU 

Supreme Court of Judicature, Rutland C6UMj, Fe- 
bruary term, A. D. 1802. 

Elisha Clerk^ Judge of Probate, 

V. 

JFhitJield Poster and others. 

And now the said Elisha Clerk moves and prays 
the Court here, that a certain rule and order of said 
Court, heretofore made in the case aforesaid^ may be 
reversed and annulled, which said order is as follow- 
ing, to wit : 

Supreme Court of Judicature, Rutland Coxmtyj May 

adjourned term, A. D. 18d0. 

Present in Court, 

Honourable Enoch Woodbridgej Chi^f Judge. 
Noah Smithy Assistant Judge. 
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JSMskB Cl^k^ Judge of Prdbote^ « cfeik 

^ V 

^* M»ler at «L 

WtAifiM Fmter and othersi. — _— 

It is ordered by the Court, that the person on . 
whose application this suit ^vas instituted in the name 
of the said EUsha Clerk j enter as prosecutor, agreea* 
bly to the statute in such case made and provided^ 
and that the said prosecutor assign the breach or 
breaches of the condition of said bond, agreeably to 
the said statute, and that the pleadings be closed ac- 
cordingly! before said cause proceed to trial. 

Per order, 

Nathan Osgood^ Clerk. 

And of this the said Elisha prays judgment, be- 
cause, he says, that the bond aforesaidj on which the 
action aforesaid wad cotnmeticed^ bccattie by law fior- 
feked to him in his capacity of Judge of Pk*obat& M 
aforesaid, before the enacting of the statute afott^said, 
and for that the action aforesaid, and pleadings in the 
same, were cbmmenced, mode, and had befone the 
passing and enacting of the said statiife ; for that by 
said order said statute is made to have an ex past 
facto effect upon the action aforesaid, and for that 
the said order is illegal, and against the rights of a 
party vested before the making thereof, and tends 
unlawfully to call in and make other parties to the 
suit, and to vest them with the rights of the plaintiff, 
all which the said EUsha Foster^ Judge of Probate 
as aforesaid, is ready to verify, when and where he 
ought, &c. Wherefore he prays, &c. 

Cephas Smithy junior, 

Chauncey Langdon^ 

Samuel fFalker^ his attorneys. 
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ckik At Bennington term and G^iinty, February^ A. O* 

Foster etaL 1802, in the cause of Nathaniel Brushy Esquire^ 

""^"■"*~^ Judge of Probate^ v. Joseph House et a/« vid. ante^ 

this volume, p. 87. it was decided, ^^ that in an ac- 
tion in the name of the Judge of Probate, upon an 
administration bond, where the bond is dated and 
the writ tested anterior to the passing of the present 
act for the probate of wills, &c. the Judge of Probate 
cannot be compelled to certify the name of the per« 
son applying to him to prosecute under the lOSd 
section of that act; and this decision having set- 
tled the main question in this case, the Court di- 
rected that the order of the Court, of May adjourned 
term, A, D. 1802, should be reversed. 

The plaintiff then assigned certain breaches of the. 
condition of the b^nd, and issue joined to the Courts 
who found for the plaintifl^ with one cent damages 
and costs. 

Cephas Smithy junior, Chauncey Langdon^ and 
Samuel Walker ^ for the plaintiff. 

Daniel Chipman and Darius Chipman^ for de- 
fendants. 
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State a^amf Elias Kittle, Benjamin Sher- 
man, Asaph Larrabee, Wanton Ayls- 
woRTH, and Arnold Alforb. 

THE defendants were indicted before the County . ^. When aa 

•^ indictment* 

Court. The indictment contained four counts : the which contains 
three first for a riot, the fourth for a common assault has been pte! 
and battery. They went to trial in the lower Court, J^^ *cour^ 
and the Jury found them guilty only on the fourth ^enSi^u w 

they are acquit- 
ted on all the 
counts save one* and appeal^ although on arraignment they plead getufl'tdfy not guilty, 
the Court will not compel t|iem to go to tiial on those counts on which they had been 
jucquitted at the lower Court. 
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Stale count. They appealed to this Court, and now a 
tcittk ct ti. question is made, whether the defendants, who had 
— — been arraigned and pleaded not guilty to the indict- 
ment, were held to defend on the three first counts 
in the indictment. 

It is insisted for the State^ that the appeal set the 
tirhole judgment afloat, and the defendants must be 
tried as if the indictment had been presented to this 
Court ; that no injury can accrue to the defendants 
from a trial upon all the counts ; for if they are in- 
nocent of the charges in the three first counts in the 
indictment, a trial upon them cannot injure. 

For the defendants it was contended, that where 
a charge is single in an indictment, and indeed in 
every case where the accused is acquitted in the 
County Court, it has never been understood that the 
government had a right of appeal. In such cases it 
has been the uniform practice, since die existence of 
the government, for the defendant to go without day 
from the County Court That it would be a strange 
perversion of tiiiis practice to oblige the defendants, 
who have been acquitted of the main charges of an 
indictment contained in several counts, if they 
chanced to be convicted of a trifling breach of the 
law counted upon in the same indictment in the 
lower Court, to be subjected, on appeal, to anodier 
trial upon those counts upon which they had been 
acquitted. It is said, if they are innocent no injury 
can happen to them. V^^ consider it a serious in* 
jury. It certainly is a heavy expense, to be con- 
strained to bring a great number of witnesses on the 
stand, many of them from a great distance to {Mrov« 
4 
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ottr kmooencei It certamly wiH operate a surprise swte 
upon the defendants, who, telying on known ahd Khtif'aa 
established practiee^ have omitted to simonon thehr ^ 

witnesses as !q)plicable to the three first cotmts hi 
this indictments 

' Cufkt. Let the respondents go to triai on the 
fourth count of the indictment ofil^i The Coort 
we^e not avaiil^ of 9kk aeqiiHta! in the Io#ef Coutt 
of the thfee first counts in the indictment, or tieey 
would have Erected the clerk to arraign the de^ 
fen&mt& on the fi^urtfv 6ount only. The clerk WiS 
rectify the etifty* 

Riihafd Skinner^ State Attorney. 
^dthaniH ChApmon and Dshin CMftmutty fbf de* 
fettdants. 



MtMOHANDtJM* 

Baldwiit's CasIa 

At this term the Grand Jury dathe into Cotirt^ tbeCourt ha^e 
and stated by their foreman, that a complaint had der^iT* oJl^d 
been exhibited to them, charging Silas Baldwin, one ^^ \^{f 
of their fellows* with an offence* That they con»der- ?»■» *>>« P*p«* 

, 7 m any parttat' 

ed it imprt)per to proceed m the examination of wit- lor case, 
nesses in the presence of the person accused. That 
they had desired him to retire, but that he had de- 
clined, and requested the Coiut to order him to re- 
tirer during this particular investigation. 

Vol. II. 60 
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Biddwin's Cufiu. The Court consider that a Juror, ckcum^ 

Case. 

stanced as Silas Baldwin is, would willingly with* 
draw himself during an investigation in which he is 
so deeply interested. But the Court do not consider 
theniselves as having power to order a Grand Juror 
to vdthdraw himself from the panel in any particular 
case. Tlfe statute provides, that there «hall be eigh- 
teen Grand Jurors summoned; and if they do not 
all appear, it b the constant practice of the Court 
to ttl the {>anel by to^i , while twelve of them can 
find a bill of indictment. This surplusage is design- 
ed to guard against the injury to public justice Which 
might arise if it were necessary that the whole panel 
should unite in a presentment, as a Petit Jury must 
in a verdict. In such case the self-interested or the 

s 

near ieladve might prevent an indictment. In the 
present case no serious injury can arise to the govern- 
ment from the personal presence of the accused* The 
Jury will proceed in their duty, and it will be their 
concern to see that the Juror'^s conduct, which is cer- 
tainly calculated to impress an unfavourable opinion 
of him, does not enter into their decision upon hb 
case. 

The Grand Jury presented a bill of indictment 
against Siias Baldwin^ and the next term he was con- 
victed by verdict of the Petit Jur\\ 
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Accessary. 

Apmoomajrbelieldtoaniwer Au.^.^„- 
Abatement* tion for reoetving stolen goodft» knowing 

them to have bcM itofeii, contra fonnam 

When a pemon. not a fmehoMer. or being C^'L^^ "^LS^T^L ^ ^ 
a freeholder, not resident within ttul "^^ convicted. Stau y. S. L. 34» 

state, applies to an^ person baWng au- 
thority to issue vrnta for any process ^ . 
-whatever, to attach any person or per* Action. 
sons to answer before any court in this 

ir»5^..^„ ^^hl^^*?*"?"*l to » bMkmpt. with intent ma to «iU; 
!!j!i1^;S^J^- ? dctermin.^ y, ,,i„ to'obtwn on a credit, n^ 
!^'?.^J?\r!rLl"S"* •"<''i.«^': chMdite wiuch goe. into the ^OMe*. 

.^-^^1- -J^T*^.*"^?'™*^ •iooofthelender.laUiourtthepWntiff 
under a plea of abatement Ch.fm»» ^,„ ^^ ,„y ^;^ orTLwl^Re of 

Th«ooSr^lnotab«teawrit«f.»mm,S ^/j^^ »7«W W Aa«~ 

^^f fS;^, wf* "^ •' ''T'^'f? In an 'action blight to recover treble dama. 
pewmn if the authority .i«i.Dg it, omit. „,, ,^Km the firrt section of the act. 

^XH^^^^'i'^'^^ '^' '^^ ^JZ ■»« Sfectually to prevent trespaalM; 
officer, a. mjght legaUy "e^ve 't. - / j„ di«r. case..' iti. necewMy fertte 
tta*»na6l;, to it had." Belly. Chpnf^ magUtrate.iMuingtbeorigim/proceM, 

**^ to make a minute on the writ, under 

hi* official .iirnature, of the day, month 

and year of hi. .igning the nme. 

Acts, Private. Btnat t. FuUtr, 85 

An action, on the c*M for a libel, will lie 
againat two or more, if it be a joint 
The court are not held, tudicially and ex act done by alt. Marrit v. Huntington, 

•JK»i»t to notice a private act of the ^'im- tt al. 139 

Gieneral Acwmbly t he that would take An action, for fraud in the Mie of land, may 
the benefit of it, must attach it to the be .upported by parol teMimony, .nd 

record, ftarl f. JBen, 3\l it is not nece.Bary that the fraud ahoutd 
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be aiiptfentoii fht deed. San^arJv. 
Mo9€ and OMther, 438 

^n action will well Up in the nan^e of a de- 
puty-flheriflTon a proinise» made to min» 
Dv a' third peraon* to auirender th^ iMxly 
of a debtor within the life of an ezeeu* 
tion. Miller v.Gwddt 439 

')f an injury ia aoatainedf in conaeqoence pf 
the mal-adminif tration of a iostice of 
the peace* an action will well Lie fgainat 
hiiiD. State ¥. Campbell. )|33 

See LibeL 



Award. 

A tubmiaaion to fife arbitratora, b| name, 
the award to be made in writin|[,by a 
majority of them. The award la in- 
ai^mcient, though it be aigned by a 
minority of the arbitratora, if it doea 
not aet forth that the minority wei« 
preaentf or, at ieaat, that tber were no- 
tilled of the time and place «f the meet? 
ing of the arbitratora. Blin y. 4f^mimMf 
traivreofTnmhUt 3(H 



Administratorr 

When a party, against whom an actioq ia 
brought* dies before the e««oia day, the 
plaintiff cannot, by docketing his action 
on the return of a ^cirefadoit compel 
the administrator to appear and defencl 
' the suit, under the seventy-third sec* 
tion of the judiciary actt even if the 
right of actjbn aurvivea. Syde v. Lea- 
mtt, Admimttraior of Orijgln, 170 

Appeal 

When two or more are ipade defisndants, 
undev the praceasea provided in the act 
againat forcible entry and detainer, 
,and ail are found guilty, and one ap« 
peala, it wiU be conaidered by the 
court« that he appeals ibr the others* 
Murllnfny»y-&f'Iffachufn aadCram* 
mtr$ 389^ 

^fter complaint made for the noft-entry of 
an apoeal, and prayer for the afBrma- 
tion or the judgment in the court bcio w» 
wit!^ additional damages and costs, the 
court will| on motion, allow the appeal 
to be entered under a rule. Miller v. 

qpoifi, 4041 

appeal from Cpmmisaioiicrs of In? 
solvent Estate* 

S^e Declar%UoQ. Probate, 
^ss^ult and Battery. 

S$^ Indicti^ent. 

Auditor, 
See 9ook Account 
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Bar. 

If a plaintiff declare upon a promiaaoiy iioCe« 
and the defeodaat filea a dedaratian on 
book acoountt lyider the ■ineQKhird 
section of the judiciaty act, it ia no sof* 
6cient bar to such declaratioa that the 
items in auch book account were tt^ 
ceived by the |ilaintiff,'in parauaaoe of 
an agreement^ by which the amount of 
theiq waa to be i^llowed on the promia« 
sory note, «« the at^tiite object \n fiKog 
the declaration on book accc(UQt, is 
merely to liquidate the i^ccoun^ that 
the judgment recoyered under it may 
be pleaded in set-off (o the plaintiff's 
demanjl Hpon the pit>mi88ory note* 
Blackmore v. Pf^e^ 110 

The certificate of a judge of the county 
court, and justice or the peace, pre- 
scribed in the act relating to raob and 
fao|ers, and directed to the aneriff, as 
eeper in chief of the gaol, i* a suffi- 
cient ba^ to an action bnought anina^ 
him for the escape of a prisoner libera- 
ted in pursuance of such certificate; 
and, if the prisoner ^as admittea to 
the liberties upon bail-bond,^ th^ certi- 
. iicate delivered by the judge and Jus- 
tice to the prisoner, may be pleaded in 
bar to an action upon the bond, without 
setting forth circumstantially the vuine 
fro^eu* Childe v. Jlfor«e and Otgood^ 

221 
f 

See l^sc^pe. 

Paldwia's Case. 

« 
See Qrand Juror 
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}>cciiifm <m the auide of pleftdkiflr to * do* 
cUraftUm for iMttonnenUt nWd under 
the ^t of Novembtr 5tb, A. D. 1800. 
^mtVA oW ^oTiiKm ▼• l^orAet , 360 

Book Account. 

When % pUintiff in an action upon book u* 
countt deounda a certain turn in his 
d/eclmtion* which is found to be due 
tQ him» th« court may,in rendering judg- 
ment, add the interest accruing from 
the time the account became due, until 
it la liquidated by the judgment. jDici* 
trn^ ▼. Goul^t 32 

tkti act, entitled an ^act, relatinff ta ac- 
tions of acnomitf » pasae^rad^e^i-aun^, 
X797t only controla actions of book 
accounts, originally comtnenccd before 
the ^qety court. Id. 43 

When an action of book acoount* originally 
befope a justice of the peace, comes bv 
appeal to the county court, and defeno- 
ant is ^faf'*T^j the court are not re- 
atrieted to appoint an auditor or audit- 
on, ae they would be if the action had 
been originally brought before them, 
but may, in tlieir discretion, audit the 
plaintiff'^ account themselves, or by 
unother, or others, under the 54th sec- 
tion of Uie judiciary act ld% 32 

See Bar. 



Certificate. 

The certificate of a judce of the counter 
court and joatice of the peace, prescri- 
bed in the aot, entitled an act, relatiye 
to gaols and gaolers, and for the relief 
of persona Imprisoned therein ; paaaed 
March 9th, 1797, delivered to a prison- 
er admitted to the liberties of the prison, 
U a sufficient bar to an action lHX>ught 
by the sheriff or liis assignee upon the 
bfdi^bond, and eacape assigned aa a 
breach, ^^thcnit aetting forth, other 
than substantially and as inducement, 
tb|( mune pr^ctti that all exceptiona to 
ouch proceas must be taken before the 
court holden by the judge and justice ; 
t))at the supreme and county courts 



cannot judge over the court of gaol 
delivery, as it is vulgarly called, 
where the process is merely voidable, 
but only where it is void ab initia. 
Bruikf Jttignee of the Skeriff, ▼. MobiH^ 
son and another , 35S 

Challenge. 

It is a good cause of challenge to a petit ju- 
ror, that he has been recognised Ibr 
costs of prosecution in the suit, although 
he has been discharged from hia recog* 
nisance. Fheifisy.Sali^ 401 

And althou}^ such juror may have rernma* 
ledon the panel, by consent of paities, 
yet this shall not conclude the party 
from challenging him ftr this cause, 
upon the empanneUing another jnr^ to 
try the same issue. Id. Aid, 

Comimasioiu 

The United Statee CoOectitf, of a port in this 
state, is not obliged to exhibit his com- 
mission in court, to juatiiy hia seising 
property in violation of the revenue 
laws, but his deputy most show hia 
commission in aoeh eaae. yaefueg^ 
GnewfUt 335 

Comparison of Hand-writing. 

The signature of a party to a releaae cannot 
be proved by comparison of hand-vrri- 
tinga, if there be asubscribinji^ vrttness, 
even though the witness resides with- 
out the state, ibr if the place of hia rer 
sidence be Imown, and he lives within 
a reaaonable distance from the place of 
trial, his deposition should be takeOt 
Hick & Sieh V. THmhle, 349 

Confesaion. 

The confession of a person on trial, moat bo 
submitted to, and weighed by the 
jury ; if extorted by personal suffering, 
applied to the prisoner with a direct 
design, it ought not to weigh in the 
least ; if produced by fear or flattery, 
the jury must determine whether it be 
true or not ; but, if .supported by cono*^ 
borating testimony or Circumstances, it 
cannot operate to convict <SSrafe v. Cata 
Jenkim. 377 

See Tortu^. 
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Correction. 



Deckration* 



Correction of «n inaccuracy, in t])e report 
of the cause of Chalklty yanna v. Si- 
fneon Smith, suHered in the first vol. 



136. 



62 



Costs. 



The pUintiflT in an action of defamation, 
whot on appeal* recovers under seven 
dollars, can tax no more costs than da- 
mages. Smith V. Shuntmay, 7S 

In an action for defamatory words, if the 
plaintiff' in the county court recover un- 
der seven dollars damages* and* on 
sppealf recover ahove seven dollars 
damages, he shall tax full costs in both 
courts. DvfineiU v. Jiiifif 78 

When in an action for slanderous words, a 
verdict is foirnd* and judgement render- 
cd in the county court for the plaintiff, 
for a sum which does not surmount 
seven dollars* on a review or appeal en<- 
tered, the county court should not tax 
the costs until the ratio of the taxation 
be found, which cannot be kiM>wn until 
the final vevdict and Judgment. Id. 79 

la an acUon at the suit of the state treasu- 
rer, the state attorney cannot tax costs 
for the plaintiff's traveL Swan v. CW- 
fax et 0(. 258 

Cost^ can in no case be taxed against the 
state* Sfate v. Harrington, 44 

3ee Declaration. 



A correct declaration in debt, on judgmefk^ 
always alleges that the judgment is not 
satisfied. This is so essential, that if 
omitted, the declarattort would be ruled 
insufficient on demurrer. JOewef v. 
Bradbury and ShaUU^ 70ft 

Upon an appeal from the report of eomnis- 
sioners on an insolvent estate, the 
court wtU allow a declaralj^ to b6 
filed, on payment of costs, provided the 
nature of the plaintiff's claim cail be 
understood, by the certified copies, 
from the registry of probate. FrantU 
v. Jdm,inittrator9 of lAxthrope, '372 

In an action upon a recognisance, taken lor 
the prosecution of a writ of replevin, 
where the redelivery of the property 
' has been awarded* it is not necessary 
to allege in the declaration a speciai 
demand of the property replevied. 
Ctuhenden and Kutherfird v. Mamumt 
Board and Peynoidg, 438 

In an action of trespass w et armit, for an 
injury done to personal proper^, if the 
plaintiff describe the ioau in qmo or a 
do*e in his declaration, and alleges a 
breaking and entering and doing da- 
mage, if he does not set forth a seisin 
or possession of the close in any one, 
this shall be considered as mere sor* 
plusage, and the declaration will, on 
demurrer, be h^ld good, if without 
this it contains sufficient to sustain an 
action of trespass w ef armU% for a 
chattel injury. Bamlej ▼• Qlerk and 
Sazletine, 20 



Certiorari. 



See Forms, 



D 



Damages* 

When an officer neglects to return a writ, 

through mere casualty , the actual injury 

. the plaintiff has sustained, by the nnn- 

"* return of tlie precept, mtist be the 
measure of damages. Hamilton v. 

Marth, 403 

< 

See Book Account. Evidence. Slander. 

5 



Debt. 

• 

When a creditor has taken out a writ of 
execution, upon a judgment, against 
two, one of whoin has been committed 
upon it to prison, admitted to the Hbcv- 
ties, and escaped, and the bail-bond 
has been assigned to the sheriff and re- 
ceived by the creditor, he cannot main* 
tain debt, oniudgment, against both. 
Dexe^ V. Bradbury and Shauis, SOl 

Regularly, debt cannot be maintained on a 
judgment, unless a return of the writ of 
execution is shown, by which it shall 
appear that the execution lias not been 
satisfied in whole, or in part ; or it is 
made evident by the record, that no 
such writ ever issued. Id ' 207 . 

In debt, on a recognisance entered into for 
the prosecution of a writ of replevin^ if 
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the defeiidant3 would avail themselves 
of the return of any part of the property 
replevied, lo that the identity, quanti- 
ty, and quality of the property replevied 
hecQmes necessary to be spread on the 
record, or to use the same for any other 
in pleading, they should crave oyer of 
the record, in the action of replevin. 
Cushenden and Rutherford v. Marman, 
Board and Heynolds* 431 

Distribation of Personal Estate. 

If a person die intestate, unmarried and 
without issue, and leave surviving^ 
brethren and sisters, his or her per* 
sonal estate must be distributed by the 
administrator, under a 4ecree of the 
probate, so that the brothers shall have 
equal portions, and the sisters equal 
portions^ but that each male portion 
shall be double the amount of each fe« 
male portion. Auger^ in the right of hit 
viife, V. The Administrators oj Tayloft 

.260 

Deposition. 

See Evidence. 
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Error. 

The eourt will not sustain a writ of error, 
coram nobis$ where the error assigned 
is an error in law, and the same point 
has been decided in the same case, on 
motion, in arrest of judgment Priest 
and others v. ffamHton, 45 

"fhere |s no process in the state to compel 
the privies in a judgment, to join in a 
writ of error. Id, 48 

If an infunt is coupled in a judgment with 
; others of full age, and error is brought 
by all, and the error assigned be, that 
it does not appear on the record that 
the infant defended the suit by ruar- 
dian, and the defendant in error alleges 
' in his plea, that the natural guardian 
actually appeared and employed coun- 
sel to defend the suit for the infant, on 
demurrer such appearsnce shall be held 
sufQctent, and the original judgment 
will not fur that cause be reversed' 
Id. . 59 



A writ of error will lie upon a jtistice^s 
judgment rendered in a crimmal pro- 
secution. Brackett v. The State, 169 

The court will not allow a review upon a 
judgment in error, although ibrnicrly 
practised. jKnot v. Boardmanf 371 

Where there is a defeat in pleading which 
the party does not take advantage of 
by demurrer, but elects to traverse the 
whole, or any part of the plea, and an 
'issue is joined, and judgment rendered 
* on the issue, the party waiving the de- 
murrer, can never assign such defects 
in error. Brydia v. Piatt, 370 

Escape* 

A former sheriif is not answerable for the 
escape of a prisoner during the shriev- 
alty of his successor* though such pri- 
soner was committed on mesne procese^ 
during his own continuance in office, 
provided be, has regularly delivered 
over such prisoner to his successor. 
Day V. Sveptser, 286 

Whenever a prisoner for debt, is admitted 
to the liberties of the prison, and a bond, 
with surety, taken to indemnify the 
fheriif, the least inducement^ or even 
countenance given by the creditor, to the 
departure of the prisoner from the 
liberties, is a good bsr to, an action on 
the bond when the escape is assigned 
in breach. Hobbs, Assignee of Belt, 
Sheriffs V. Whitney and Parker, fun. 409 

A sherifi| as keeper of the prison, to which 
is committed a debtor from another 
county^ is not liable for the negligent 
escape of such debtor. Chijman v. 
SamyeTf Sheriffs 6i 

To an action for an escape, brought by the 
sherifPs assignee, upon a bail-bond, exe« 
cuted to the sheriif, as chief keeper of 
the gael, by a prisoner committed upon 
mesne process, under the 10th section 
of the •' act, relatinsp to gaoU and 
gaolers;** it is no sufficient bar, after 
an escape, to set forth that the prisoner 
remained within the sheriff's bailiwick, 
and was amenable to the writ of exe- 
cution, which issued upon the original 
judgment. JVamer v. £van» and Gard* 

121 



ner. 



See Bar. 



Estoppel. 



In an issue to the jury, whether a discharge. 
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rdeate, or re<:e:pt be fraudutently o5* 
tftined or not» an estofppel cannot be 
urg;ed to the exclusion of teatimonv 
showing the fraud, as the court will 
not notice an estoppel, unless relied 
upon ui the pleadings* Samj^ert Sheriffs 
V. Uoyt and Ifat^away, 288 

In case, on the statute to recover the metne 
profits of land levied upon by execu» 
tion, the defendant is not estopped from 
showii^ that he bad na title to, or in- 
terest in, the land. £c>w>ie et al. v. y, 
A> Grakamt 418 

See Evidence. 

Ejectment* 

The nominal plaintiiT in ejectment cannot 
maintain an action aeamsta sheriff for 
an escape of a defendant committed, in 
bis name, for the damages and costs, 
recovered in the action of ejectment. 
Chipman v. Sawyert Sheriffs 61 

A plaintiff in ejectment, brou|;ht, under the 
eighty-eighth section of the judiciary 
act, is not obliged to join a landlord, 
with the tenant, in possession, who 
hc^ds by parol lease, or by written 
lease, unrecorded, unless it can be 
prgrved that the plaintiff had knowledge 
of the existence of such lease. Wallace 
V. Famtnorth, 294 

Evtdence* 

In an action of deceit in the nature of acon- 
spira^, the acts or speeches of an al- 
kged ^artietfit in the fraud, cannot be 
admitted in evidence to the jury until 
a privitr between him and the defend* 
ant* is first shown, to the satis&ctaon of 
the oouH i bolt when proved, the most 
liberal ladtode will be allowed in 
•hewing the conduct and expressions 
of the pani<Sffi9^ Wiwia^er and Bopkim 
r.Robiint, 14 

Seisin of the land, or a mere naked claim to 
the crops tunding and growing on the 
terra in-ipui the assault was committed, 
eaimot be given in evidence under the 
general issue in mitigation of damages 
m an action of assault and battery. 
tFright V. Davidt Stephanui, and yonah 
Page, 80 

In an action against an administrator upon 
an estate, represented insolvent, decla- 
ration upon a promlssorynote made by 
intestate, the court will not admit parol 
testimony to show that the note had 



been exhibited to the commisBioi 
a claim against the Infloivent 
Franklin^ Robinein Cr Co- ▼. Jire 
Adminietratort 
^In an action upon apromissary note^ t 
fendant, under a plea of iion a«m 
may show that the consideration 
note was a quit-claim deed, exc 
by the plainliff to him, for the ct 
ance of^ certain lands# which the 
tiff induced him to purchaae, by h 
lently pretending that he had ati 
them. Hanley v. Beenumfjum, 

The deposition of a former town clerk 
be admitted, (o show his general \ 
of transacting his official buai 
7^y/or V. BoltomJb^ 

It is not necessary that there should 
dote or memoraodurii in writing 
contract to cut down and clear 
trees on the plaintiff *s farm; foi 
fourth section of the act» '' reguli 
the conveyances of real estate, an 
the prevention of frauds ther^i^ 
ooAfined to the transfer of real es 
and the words in this section, '* 
intereet therein, or eonceming tiein» 
not extend the statote to contract! 
specting labour upon lands. ForA 
Hamilton^ 

A. mortgages lands to B. who brings a 
in chancery to foreclose the equit 
redemption against him, and, by ai 
terlocutory decree, £. and F. who 
not privies to the mortgage, (but d 
title to parts of the lands^ by deed, 
ancient adverse possession,) are m 
parties to the bill, and B. obtains a 
cree, foreclosing the equity of redei 
tion, by a day certain sm/. If B. sf 
the expiration of the term allowed 
redemption, brin^ ejectment agai 
the three, and A. is defaulted, B. c 
not shovr the decree in chincery 
ewkncet to estop the other two dere) 
ants ttwa impeaching his title to t 
lands, or showing a oetter title to 1 
whole, or any part of it, in tbemselv 
Banme v. Page, Larkin, and Osgood, J 

In an action of trespass quote datuumfr^ 
against toe, the reMdsr levy of a w 
of execution upon Uieland, on a jud 
ment rendered against one of the 6 
fiendants, who had quitted posteisii 
befbre, and never intermeddled wi 
the possession since the levy, csnni 
be given in evidence againfit the oth< 
who was in adverse possession at tt 
date of the levy, and hss not surrend^ 
ed his possession since. Bonne et a 
V. Graham and Graham% 41 
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When a Bh^v ifl; as coUeetor df ttaW taxet 

ia an unomntxed townshipt leta forth 
ia his deed, that '* he hath, in tU thin^, 
proceeded accordini^ to Uw/* it will 
juwaya be receiviod ts prima fade evi- 
deiice» th«t he haf proceeded legally in 
mil matten relating to the ade of land 
|braoii-{>ayiiient of taxes, where a spe- 
cial record is not made necessary by 
statute* FarHrt jum- t. Bisoby and Ot' 
^wM^ 466 



Vami Foreign. Confession* Repkvin. 
Slander. 



Execution.' 

Xa sill civil caaes, where there has been a 
conunitmeat 00 metnepr^cet*, tbeerrcUt- 
or must be prepared to charge the debt- 
or» jn execution^ within fifteen days aext 
«fter rendering final Judgment against 
bisif or he will lose his lien on the she- 
rifft as keeper in chief of the ^ aol, 
iirhether the debtor be dejacto a prison- 
er at the time of rendering final judg- 
ment or not* Day v. SateUn-. 292 



panel, in any pafitcvlir ease. JBald^ 
^iV« cate, 473 

See Stiprene Court. 
Graad Jurorsf TowHi; 

Before the act defining the duties of gfand 
jurors^ passed ^th October, 180|, a 
town ^nd juror could not prefer a 
complaint, imder his official oath, for 
the breach of any general law, except- 
ing the sabbath act, or for the appro- 
hension of the persons and tools of 
counterfeiters. Brachtn v. The State. 

152 
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Habeas Corpufl^ 

A retnrttt by the sheriil^ of languidut, opoa 
a writ of kabeat ctfuu ad fr^teqmnduntp 
will be accepted by the court* but 
• should be accompanied with the ailda- 
vits of visiting physiciaiM. £x parte 
Bryant, 269 




Forcible Entry and Detainer. ' 

Upon a complaint, brought upon the second 
section of the act to prevent forcible 
entry and detainer, it is necessary that 
the magistrate, issuing the pA>ce8s, 
should enter on the complaint a minute 
of the time of its exhibition. Sail v. 
Brown, 64 

* Forms. 

Form of a writ of certiorari, directed to the 
clerk of a oount^ court, to 'certify the 
record in .case or error and diminution 
alleged, with form of the clerk^s return 
thereon. Brmcketty. The State, 152 



Grand Juror. 

The eonrt have no power to order a grand 
juror to withdraw himself from the 



Imparlance. 

It IS good cause fi>r continuance, on the 
part of the plainti^. under a rule to pay 
costs, that DC has taken a deposition in 
another state, the caption of which 
proves defective, if the subject matter 
of tfaa ^epcpitkm is not.primii^y neees- 
sary to maintain his declaration, but has 
been rendered necessary to rebut testi- 
mony adduced by the defendant, and it 
has been exhibited to the defendant'a 
counsel, who have refused to waive ex- 
ceptions to the caption, ffarringtmi v. 
Kingtbury, 426 

Infant. 

The court never appoint a guardian to pro- 
secute for, but only to defend an infant 
party. Pric^ and other* y.Mamilton^ 49 



61 



Sec Error. 
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Indictment. 

It is not necessary to insert the words, 9iet 
artnUy where they may be fairly im- 
plied from otlier words, in a complaint, 
informfttion, or indictment Brackttt y. 
The State, 166 

The advising one, against whom the sheriff 
has a precept, and is about to arrest ; 
« to draw a line on the ground," and 
to forbid tlie officers to pass it, and as- 
serting that if the officer passes the 
line, and the person killed him, he 
would be justified, will maintain an in- 
dictment against the adviser, for im- 
peding a civil officer in the execution of 
his office. State v. Aaron Caldvtei/, 

213 

When an assault and Battery has been made 
upon two, in the same affray, and both 
are wounded by the same stroke, and 
the offender has been legally convicted 
before a court of competent jurisdiction, 
for the breach of the peace, in the as- 
■Ault and battery upon the oncj an in* 
dictment cannot kfterwards be sustain- 
ed against him, for an assault and bat- 
. tery upon the other. State y,yo9eph Da* 
mon, 3B7 

See Justice of the Peace. 

Insolvent Estate. 
See Evidence. 



The practice of renewing writs of execi 
tion by endorsement, by justices i 
the peace, is not well founded. A jtu 
tice of the peace, in ail cases where tfa 
life of the execution expires, and th 
date of the judgment will allow m, nei 
writ, should be careful that the orifi^n« 
execution is returned into his offic< 
With a siutable return thereon, znad 
by a proper officer, which return i?riJ 
contain a regular non ett, <or that b^ di 
rection of the plaintiff, he has omitte< 
to make service, or as the case may be 
or if it expired in the hands of the party 
a minute, indicative of the fact, shouLc 
be made on the writ, and noted on th< 
justice's record, and on the orig'injLi 
execution being thus returned, lie 
should issue an atiae, or plurie* execu.* 
tion, as the case may -require. Stau 
V. Campbell, 181 

If an injury is sustained in consequence oi 
the mal-administntion of a justice ol 
the peace, an action will well he against 
him.. State Y^Cdmpbellt 188 

Jurisdiction* 

When jurisdiction is expressly taken (rom 
the court by statute, it cannot be created 
in them by consent of parties, much 
less by the laches of a party, in neglect- 
ing to plead an available plea. GUddeti 
V. Klkine, 219 

Whenever the court discover that their Ju- 
risdiction of a cause has been expressly 
taken away by statute, they will dis- 
miss the same peremptorily. LL 218 



Judges of the Supreme Cdurt. 

One judge of the supreme court of judica- 
ture, in the absence of the others, may 
legally impanel, and charge the grand 
jury. State v. Cato Jenim, 384 

Justice of the Peace. 

* 

In a criminal prosecution before a justice of 
the peace, his record must show the 

5 lace where his court is holden. 
haciett v. The State, 167 

An inciictment cannot be maintained against 
a justice of the peace for mal-adminis- 
tration. State v. Cmnpbell, 177 



Landlord and Tenant. 
See Ejectment. 

Larceny. 

On an indictment for horse-stealing, what- 
• ever may be the circumstances of 
taking, it must be left to the jury to de- 
termine whethfer the property was 
taken with a furtive intent State v, 
. Smith, 272 

A bailee of goods, who has the qualified 
possession of them, is guilty of Urceny 



-w^ 



INDEX. 



483 






i: 

ui 

vol 

■ct% 



in priv»teIy/€loignin|^ and conveiting 
Uiem. State r. Ptter Wkiu^ 353 

Wlien goods are stolen, and the whole or 
part of them are found concealed on a 
person, it is prifna facte evidence that 
he stole them, and unless he can show 
that he came by them honestly, must 
conclude liim g^iilty of the theft. State 
V. Cato yeniitu, 379 

IVhen goods are lost, it is no excuse in the 

finder, who conceals or converts them, 

" that he found them^* It is his duty to 

, advertise them. Id, 379 



M 



Law, Foreign. 



When a question arises, what is a foreign 
law ? if a written law, it must Se pro- 
duced, if an unwritten law, it must be 
proved, like any other fact, by the tes- 
timony of disinterested and intelligent 
witnesses. Woodhridge v. Auttin^ 367 



MisrecitaL 

If an indictment charges a peijury to have 
been committed before a justice of the 
peace, and misrecites the day of holding 
the court, the record may be read, es- 
' pecially if the misrecital be under a 
videlicet. State v. A. Ciarif 282. 

Miscellaneous. 

A special promise set forth in the plaintiff's 
specification in an action oi auumpiit, 
cannot go to the jury in support of eiUier 
of the counts in the declaration. But 
the court will hear arguments for the 
pUintifli' inetanter, or suffer a verdict to 
DC taken for the defendant, subject to 
the opinion of the court, upon the re- 
jection of the evidelice ; or the cause 
may be reviewed, at the plaintiflT's elec- 
tion. Sahin v. Groemter^ 348 
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Limitation. 



When an infant is coupled in a judgment, 
as defendant, with others of full age, 
and error is brought by ali after the ex- 
piration of a year from the judgment 
.rendered, but within a vear from the 
time the impediment of infancy is re- 
moved, the writ of error is not barred 
by the statute of limitations, but with- 
in the purview of the saving clause. 
PHett and other* v. Hamilton^ 44 

Wlien a demand is barred by the existing 

laws of a foreign country, where the 

•< contract was made, it cannot be revived 

by transferring it to an inhabitant of 

this state. Woodbridge v. Auttin^ 364 
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Note. 

On tlie case of yatper L. DraH against Ua* 
thaniel Coilint, reported voL 1. page 79* 

63 



Notice. 

The facts stated in a notice, under the gene- 
i^al issue, cannot be taken as evidence 
against the defendant. Smith v. Shum^ 
way, 74 



o 



Opinion. 



No action can be maintained for a libel upon 

a petition for redress of grievances, 

whether the subject matter be true or 

false, simply on its being preferred to 

either branch of the general assembly, 

or disclosed to any of its members. Opinion of the court upon the reserved casei 

Harrit v. Huntington^ juu. et ai. 129 Olin v. Chipman, argued lienningtoit 

An action on the case for a libel will lie county, June adjourned term, A. D. 

against two or more, if it be a joint act 1801, as reported in the fii-st volume, 

done by alL Id, 147 page 167, 148 
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Practice* 

f/pon the renew of a e»use decided upon de- 
murrar, and FestJiiip on the same plead - 
ing^B, the coort will not prohibit the 
counsel from arguinf^ it again* Suzen 
tt mx. ▼. ^mith and CoiVf^if, 59 

Pleading. 

In an action of trespass for break! ni^ and en- 
tering the plaintiffs house, and destroy- 
ilighis goodet against'seven defendants, 
one of ^Biiioia pleads 40h a§nnUt dewietne 
in bar, and leplication and issue to the 
eouBtry, and the other six plead, seve- 
rally, the general issue, aad all the 
issues go to the same juvy, in the 
county court, verdict that he who 
pleaded ion i^iauU demetne, and three 
others are guilty, and the three otlier 
defendants not guilty^ to whom the 
plaintiff pays their costs ; on the appeal 
of the four found guilty, the supreme 
court ordei^ them to plead de novo, 
Kenny y. KeHle a/ul othert, 84 

peparture in pleaiding. Houghton v. Jeviett 
ifnd Martin^ 183 

See Betterments. Probate. 

Probate. 

• 

In an action^ the name of the judge of 
probate upon an administration bond, 
where the bond is dated, and the writ 
tested, anterior to the passing the pre- 
' eent act Sn* the ^< probate of wtMa,*' &c. 
the Judge of probate cannot be conipel- 
led to certify the uame of the person 
applying to him to prosecute under the 
103a section of tlie act. Bruthy ffudge 
of Probate f v. Soute et al, 87 

Jn all appeals from the probate court, the 
court, as the supreme court of probate, 
will proceed conformably to the prac- 
tice in that court, and subject the ap- 
pealed cause to the rules of pleading 
which regulate the common law pro- 
ceedings of tlie court. Wadeworth ▼. 
Fatsettt Guardianf 127 

U^lien an appeal is taken from the decree 

of a judereofprobate, upon the allow- 

^ ance of a guardian's account, the judge 

should cause the register of his court 

to certify a copy of such account, and 



send it up, with the copies* to 
preme .co^^ where objectiona 
taken to its allowance in the 
a bill of exceptions! or exceptions t< 
report. of auditors. Wadsvfor*tA, w» JF 
eta, Cuardkm, 1 

See Distribution of Personal K»e«£e, 



Promissory Note. 

"Where a promissory note is not neg-otinti 
by the custom of raerchanta, the endo 
see's interest in the note must be mac 
to appear, and the particular po'vircr 
the endorser to transfer it must t 
shown. Wopdbridge v. Austin^ 3C 



R 

Recognisance. 
See Debt. 

Records. 

Exemplification of the record of judiciai 
proceedings in a foreign country, must 
be considered as prima facie correct ; 
if incorrect, the onuM prebtmdi lies On 
the opposite party. . Woodbridge t. Aus- 
tint 366 

In a criminal prosecution before a justice of 
the peace, his r^ord must show the 
place where bis court ig holden. 
^rackeH V. The State, 167 

Replevin. 

When goods are taken in replevin, the plain- 
tin may show TWt nfnly a general pro* 
perty which every owner hath, but also 
a epecial proper^, such as a person hath 
who hath goods pledged to him, &c. 
Cuthenden and Rutherford v. Sdrman, 
Board and Seynoldt, 4Sd[ 

In an action upon a recognisance, taken for 
the prosecution of a writ of replevin, 
where the redelivery of the property 
has been awarded, it is not neccssaiy 
to allege in the decUration a svecitl 
demand of the property replevied. M^ 
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Return. 

See Habeas Corpus* 
Review. 



thottgli he can show no eapeeial order 
bj t»e master to use the partieular 
aninulL Bathtnoay y. Smith, 248 

Set-off. 



!hc court will not in future allow a review ^***^ •"^ ■?*'?"? " broiirfit ayainst two 
en a judgment upon a writ of error, al- upon their loint note,.tfie individual de- 

thouyh it had been formerly pracUsed. TI ♦k "" /"' ""^ i^ ^^^^n *", •*': 

"--'>• ^ I ** -_- Off to the note. JUhieyy, Willardand 

Hall, 391 



£no0 V. Boardtnan, 
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Revocation. 






I 



c^n a submission of controversies by bond, 
and revocation before award, made by 
deed, if the award be afterwards made, 
and it directs a certain sum of mon^, 
with the costs of arbitration, to be paid 
by one party to tlie other, and releases 
to be executed by both at a day certain, 
on the award's beings pleaded in.bar to 
an action for tlie demands submitted, 
and replication of the revocation plead- 
«^.^o.^e award pleaded in bar, the 
plaintift having paid the sums award- 
ed, and the mutual releases not having 
♦ been executed, such paymenU shall not 
I be considered as a waiver by the plain- 
tiff of the revocation of the submission. 
Sathavtay v. Strong, Porter, U Co. 105 
i all cases where there is a submission of 
ci matters in controversy to arbitrators by 
bond, whether the submission be made 
irrevocable or not, either party may re- 
voke such submission before the award 
be made and published, and by such 
revocation he annuls all contracts as 
relative to the submission conditioned 
in the bond, and leaves the party in- 
jured by the revocation, to rest entirely 
upon the penalty of the bond of submis- 
sion. Atpinvtall y. Tou$ey, 328 



ti 

IS 



< Sheriff. 

A sheriff is not obliged to show his precept, 

. either to tlie person who is to be ar- 

. rested by it, or to the bystanders. 

State V. Caldwell, 214 

See Escape. Evidence. Damages. 

Slave. 

No inhabitant of this state can hold a 8la;ve, 
and though a bill of ssle, transftrring a 
person as a slave, may be valid by the 
lex loci of another state or dominion, 
yet when the roaster becomet an inha* 
bitant of this state, his bill of sale ceases 
to operate here, and cannot be read in 
evidence, to charge him with the 
maintenance of such person in \sicknes8 
or the imbecility of old age. Seleeimetk 
of Windsor v. Jacob, 192 



Slander. 



In 



10'; 
St 

or 

1 

f 

r 
I 

8 



Servant. 

servant is not accountable for an injui^ 
done to his master's beast, through his 
mishap, if he is engaged in performing 
sny of the duties for which Jje was 
hired, and the animal is commonly used 
in such senices, and the servant has 
exercised all the discretion in its use 
which common prudence required, al- 



an action of defamation, tlie geiftrd 
charaoteir of the plaintiff eannot be 
shown in evidence by tlie defendant, in 
mitigation of damages. Smith v. Shum- 
vfay, 74 

In an action of defamation, for saying the 
plaintiff •« ie a perjured raecal, and has 
taken a false oath, and I can pro^ it;* 
this being a direct charge or perjury, 
the defendant giving notice under the 
general issue, that he shall show the 
truth of the words spoken in justifica- 
tion, is held by the court to the same 
proof as would sustain an indictment 
for perjury. JMmnells v. Aiiin, 7S 

In an action for slander, where a count con- 
tains words acknowledged to be action- 
able, coupled with others not actiona- 
ble, but cpoken at one time, the latter 
wiU be considered as laerely in aggra- 



486 



INDEX. 



▼aU<m> and Uie findinpf eititfif dama|pe8 
by the jury will not vitiate their verdict. 
Chipman v. Codtp 456 

State's Attorney. 
See Costs. 



Statutes* 

Statutes of the State, referred to» or inter* 
preted, to wit, 

• Vermont Stat. vol. 1. p. 236. passed Fcbru' 

orr 23d, 1797, 34 

vol. 2. p. 348. 35 

vol. 1' p> 173. Act passed 
Mardi 4th, 1737, . 38 

vol 1. p 175. ib, 

vol. 1. p. 73. 43 

vol. 2. p. 409. passed Ko- 

vember 6th, 1797, 46 

vol. 2. p. 410. ih. 

vol. 1. p. 53 c. vi. 59 

vol* 2. p. 407. passed No- 
vember 6th, 1797, 65 
vol. 1. p 216. 69 
vol. 1. p. 216, 217, 218. 70 
vol. 1. p. 217. 71 
vol. 1. p 56. c. vi. 8. 7. 74 
vol. 1. p. 95. c. vi. 8. 98. ib, 
vol. 1. p. 94, 95. c. vi. B. 97. 
and first proviso, 75 
X^aws of Nevi-Tork, Greenleaf** edit vol. 1. 

p 445 76 

Termont Stat, vol 1. p 95. c. vi. s 97. 77 
vol. 1. p. 269 c xxx\ii. 85 
vol 2. p 405 407.* c. ex. 
8. 1 5. 86 

% vol.. 1. p. 129. c. viii. s. 26. 88 

vol 2. p. 70. c. Ixxii. 89 

vol. 1. p. 129. 90 

vol. 1. p. 162. 91 

vol. 1. p. 71. 100 

Ma*v}eirt edit p 54. 101 
vol. 2. c. czi. p. 124. 102 

vol. 2. p. 152. 103 

vol 2. p 53. ib. 

vol 1. p. 92, 93. 110. 113 
vol 1. p. 92, 8. 92. 115 

vol 1. c. xvjii p. 236. 116 
vol. 1. p. 283. c. zxviii. 8. 
10. act relating to gpiols 
and gaolers, &c. passed 
March 9, 1797, 125 

vol 1. p. 992. passed Nov. 

6th, 1801. ib. 

vol. 1 p. 68. 127 

vol 1. p. 151. 128 

2 



Declaration of Rights, Verfncnt Ct 

tution, c 1. act zz. 
Vermont Stat vol. 1. p. 45. 
Constitution of Vermont, c. 2. a. iz. a 
Bough & Sfiooner'e edit, of the Stati 

p 158 Ib, p. 81, 82. 
HatwlPt edit. Sute Stat. p. 2ri, 27: 
Vermont Stat vol. 2. p. 53. 

vol 1. p. 78, 79. li 

409. 
vol. 1. p. 424. passed * 

27, 1801. 
vol. 1. p. 178. s. 25. 
vol 1. p. 171- 
vol 1. c. vi. s. 7S p. 82, 
JiawteWs edit of the Statutes, p. 27^ 
Vermont Stat vol 1. c. iz. p. 177. 

vol. 2. c . Izviii. p. S2. 
vol 1, p. 177. 
vol,. 1. p. 30. 
Laws of the 17. $, vol. 1 17. art 4. s. 

vol 2. p. 166. 
p 18. 
Vermont Stat. vol. 1. c. vi. p. 67. s.3S. 
vol 1. c. zzziii. p. 353 

5. 
vol. 1. p. 101. passed 2i 

5. 1801, 
vol 1. p 280. 
Laws of the U. S. vol. 1 p. 247, lb. 

162. Ib. p. 297. 
vol. 1, p. 187. 
Vermont Stat vol 1. c. z. s. 14. p. 19 

195. 
vol l.p. 353. c. 33.8.3. 
vol 1. p 353. 
vol 1. p. 71. 
vol 1. p 333. 
ffanuell** edit. Vermont Stat. p. 28 

passed Oct. 27th, 1791. 
Vermont Stat vol 1. p. 90. vol. 2. ] 

356. 
' vol 1. p. 189. c. 10. 8. 5. 
vol. 1. p 97. 
ffough ^ Spooner't edit. Vermont Stal 

p. 40. 
Fay*#edit. of the Laws, Appendix, p. 3ft 
Vermont Stat vol l.p. 189. 
vol 1. p. 209. 
vol 1. p. 341. 
vol 1. p 33. 
vol 1. p. 55 Ib. p. 78 
vol 1 p. 53. and 218. Ib' 

p. 215. et teq. 
vol 2. p. 363. . 
vol 1. p. 323. , ' 

vol. 1. p. 61. • " ' 

p. 189. 
vol 1. p. 307. ' 

vol 2. p. 231. ' 
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Supreme Court* 

I 

be supreme coitrt will reverse an order 

made by theniy when it is discovered 

and decided to be ag^ainst an existing 

. statute CUrhj Judgt uf Probate^ v. 

Whitfield Potter and others^ 467 

it court have no power to order a grand 
juror to withdraw himself from the 
panel in any particular case. Bald' 

Surplusage* 

4 

See Declaration. 

T 

Torture. 

Irture to extort a confession of the truth 
I from persons accused of crimes, con- 
trary to the common law and constU 
^ tution of Vermont. State y. Hoblf^ and 
Strong^ 
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Travel. 

an action at the suit of the state trea- 
8urer» the state attorney cannot tax 
costs for the plaintiff's travel. Svtan v. 
Cal/ax et aL 258 



Trial. 

len an indictment^ which contains sun- 
dry countst has been presented to the 
county court, against several defend- 
ants, and they are acquitted on all the 
counts but one, and appeal, although on 
arraignment they plead generally not 
guilty, the court will not compel them 
to g^ to trial on those counts on whicli 
they had been acquitted in the lower 
court. State \. Kittle and others f 471 



term intervenes, shall not be considered 
as the next term. Pearl v. Allen, 314 

When an action of fraud is brought against 
A. only, and B. is coupled with him la 
the declaration as a particep , it is not 
material to the general issue, to show 
in defence, that the plaintiff' had no 
knowledge of the defendant, and was 
not immediately defrauded by him, and 
therefore the exhibition .of such evi- 
dence by affidavit, though newly dis« 
covered, is no ground for a netv triaL 
Jlobbint V. Windmter and Hopiint, 11 

■On motion for a new trial in a civil cause, 
the affidavit of one of the panel who 
tried it, cannot be read to show what 
passed in the juty-room during the de- 
liberations of the jury whilst agreeing 
to their verdict. Id. Ibid. 

The affidavits of any of the panel cannot, 
on motion to set aside a verdict, be 
read to disclose the deliberations of 
the jury-room. Harrit v. Huntington^ 
jun. et al» 147 

See Voir Dire. 
Trover. 

Trover brought by an officer to recover for 
the conversion of property, attached by 
him on mesne process, against the surety 
of the defendant, who joined with bira 
in executing an accountable receipt for 
the property, will not lie if the property , 
is not demanded bn the execution with- 
in thirty days after final jodgment, if 
it has been delivered by the surety 
to the lawful owner, the principal in 
the accountable receipt Strong v. 
Hoyf, 208 



V 

Verdict. 
See New Trial. 



Trial, New. 

£11 the legislature, by a private act, 
grant a new trial, and make no mention 
of the term at which the action shall be 
docketed, it shall be construed to intend 
the next term after passing such act; 
and an adjourned term, when a stated 



Voir Dire. 

A party on trial has his election to showUie 
interest of a witness, by putting him on 
the voir dire oath, or by other proof; but 
he cannot avail himself of both modes 
of proof on the same trial. Dorr v. 
Osgood, 28 
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When a party on trial to the jury has elect- 
ed to prove the interest of a witness by 
causing the voir dire oath to be admi- 
nistered to him, and he purges himself, 
and testifies in chief, the party shall 
not, on motion for a new trial, be ad- 
mitted to show the interest of the wit- 
ness by other proof. Dorr v. Otgood, 38 

w 

WUoeas* 

A petit juror may be sworn, and testify, as 
a witness, offsets which he may Imow 
relative to the cause in issue; but he 
must not be asked a question, the an- 
swer to which may indicate his opinion 
of the merits of the cause. Dunbar v. 
Par^s, 217 



If a witness has considered himself interest- 
ed In a cause when he is not, on b^nj^ 
informed by the court that he is not, hi 
shall be sworn and testifV, and the J017 
shall allow .for any p08sible«>biaA in lui 
mind, in weighing hia credibility. 
State V. J, Clark 9 23t 

A woman divorced a vineuto matrimonii m 
not a competent witness upon an iodict- 
ment against her former baron, lor t 
crime committed during oovertine. 
State V. Phtlftf 354 

The interest which shall exclude a peraoa 
from, testifying, must be direct tt 
. the event of ttie suit; not a contin- 
gent, reinote or possible interest ; sn4, 
m all cases of doubt, whether the int^ 
rest be direct or^not, the court w^ill ad> 
mit the witness to testify, and submit 
his credibility to the jury. Phelps f . 
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